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  Is “Clearly Established” Finally 
Clearly Established? 

 

Brian R. Means 
 
Section 2254(d)(1) of title 28 states that an application 
for a writ of habeas corpus shall not be granted with 
respect to any claim that was adjudicated on the merits 
in a state court proceeding unless the adjudication of 
the claim resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly 
established Supreme Court precedent. Under this 
provision, federal habeas courts are required ―to deny 
relief that is contingent upon a rule of law not clearly 
established at the time the state court conviction 
became final.‖ Williams v. Taylor, 529 U.S. 362, 380 
(2000). The law is not ―clearly established‖ if it 
announces a ―rule that breaks new ground or imposes 
a new obligation on the States or the Federal 
Government.‖ Id. (quotation marks omitted). 
 
The Court clarified the Williams analytic framework in 
Carey v. Musladin, 549 U.S. 70, 127 S. Ct. 649 (2006). In 
Musladin, a petitioner convicted of murder argued he 
had been denied his right to a fair trial because his 
victim‘s family had been permitted to wear buttons 
bearing a photograph of the victim in the courtroom 
gallery throughout the proceedings. The Ninth Circuit 
agreed, holding the state court‘s test for ―inherent 
prejudice‖ caused by the inflammatory buttons was 
contrary to clearly established federal law and 
constituted an unreasonable application of that law. 
The court stated that the appropriate ―inherent 
prejudice‖ test is derived from the Supreme Court‘s 
decisions in Estelle v. Williams, 425 U.S. 501 (1976) 
(court compelled defendant to wear prison clothes at 
trial), and Holbrook v. Flynn, 475 U.S. 560 (1986) (state 

troopers sat behind defendant at trial). The Ninth 
Circuit stated that its own decision in Norris v. Risley, 
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RECENT FEDERAL DECISIONS 

E ighth Amendment: Lethal Injections. 
The Supreme Court, by a vote of 7-2, held that 

Kentucky‘s three-drug lethal injection protocol for 
executing death-sentenced inmates does not violate the Eighth 
Amendment‘s ban on cruel and unusual punishment. Baze v. Rees, 
128 S. Ct. 1520 (2008). A plurality (Chief Justice Roberts, joined 
by Justices Kennedy and Alito) stated that to constitute cruel and 
unusual punishment under the Eighth Amendment, a petitioner 
must show that a method of execution (1) presents a ―substantial‖ 
or ―objectively intolerable‖ risk of serious harm and that (2) the 
state, for no ―legitimate penological justification,‖ refuses to 
adopt a proffered alternative procedure that is ―feasible, readily 
implemented, and in fact significantly reduce[s]‖ that risk of 
severe pain. Petitioners argued there was an unnecessary risk that 
the sodium thiopental would not be properly administered, 
resulting in severe suffering once the other chemicals were 
injected. The plurality rejected this argument because there was 
no showing that the risk of an inadequate dose was either 
substantial or objectively intolerable.  
 
Justice Alito wrote a separate concurring opinion admonishing 
lower courts that the standard adopted by the plurality should not 
lead to ―never-ending litigation, and that ―[s]howing merely that a 
modification would result in some reduction in risk is 
insufficient.‖ Justice Thomas wrote a concurring opinion, joined 
by Justice Scalia, opining that ―a method of execution violates the 
Eighth Amendment only if it is deliberately designed to inflict 
pain.‖  
 
Justice Stevens concurred in the judgment. While critical of the 
use of the three-drug protocol, he nevertheless concluded ―that 
the evidence adduced by petitioners fails to prove that Kentucky‘s 
lethal injection protocol violates the Eighth Amendment.‖ While 
Justice Stevens believes that imposition of the death penalty 
under any circumstances violates the Eighth Amendment, he 

(Continued on page 2) 



 

 RECENT FEDERAL DECISIONS 
(continued from page one) 

concurred in the judgment given that the death penalty 
remains constitutional under the Court‘s precedents. In 
response to Justice Stevens‘ concurrence, Justice Scalia in a 
concurring opinion, joined by Justice Thomas, wrote that 
―the very text of the [Constitution] recognizes that the death 
penalty is a permissible legislative choice,‖ criticized the 
empirical analyses upon which Justice Stevens relied, and 
concluded that a ―[p]urer expression cannot be found of the 
principle of rule by judicial fiat.‖  Justice Ginsburg wrote a 
dissenting opinion joined by Justice Souter. Justice Breyer in 
a concurring opinion agreed with the legal standard adopted 
by Justice Ginsburg in her dissent but concluded that 
petitioners did not meet that standard.  

  
                             

 

 

J udicial Estoppel. Petitioner challenged 
certain conditions of his parole in state court. 

While the case was before the Oregon appellate 
court, the State argued that the case had become 

moot because petitioner‘s parole had been revoked and 
petitioner reincarcerated. But, in fact, the revocation of 
petitioner‘s parole was based on the same parole conditions 
that petitioner alleged were unconstitutional. Thus, although 
petitioner did not oppose the State‘s argument that the 
challenge to his parole conditions had become moot, they 
evidently had not. The Oregon appellate court, after noting 
the State‘s motion was unopposed, dismissed the case. 
Petitioner did not appeal. Instead he filed a habeas petition 
in the Oregon Supreme Court, again challenging his 
conditions of parole. Petitioner then sought relief in federal 
district court. The State argued that petitioner‘s challenge to 
his parole conditions was procedurally barred because 
petitioner had failed to appeal the Oregon appellate court‘s 
dismissal of his case as moot. The district court agreed and 
denied relief. On appeal to the Ninth Circuit, the State 
continued to argue that petitioner‘s challenge to his parole 
conditions was procedurally defaulted but for the first time 
took the position that this claim was not necessarily mooted 
by petitioner‘s reincarceration. The Ninth Circuit held that 
the doctrine of judicial estoppel prevented the State from 
changing its legal position: 
 

In this case, the state created an advantage for 
itself by arguing to the Oregon court that 
Whaley‘s claims were moot. The state cannot now 
expect a federal court to hold that Whaley had an 
available state remedy because, according to the 
state‘s current position, the claim was not moot. It 
is not for this court to choose between the state‘s 
inconsistent and self-serving descriptions of 
Oregon law. We may not allow the state to 
represent in federal court the opposite of what it 
represented to the state court when it succeeded 
in defeating Whaley‘s claim.  

 
Whaley v. Belleque, 520 F.3d 997, 1002 (9th Cir. 2008) (2-1                               

decision). See Brian R. Means, Federal Habeas Manual,          
§ 9.37.4 (Thomson-West) (2008). 

  
                             

 

 

E quitable Tolling. Petitioner, sentenced 
to death in state proceedings, filed his 

federal habeas petition eight days past the 
AEDPA statute of limitations but argued he was 

entitled to equitable tolling based on the egregious 
misconduct by his attorney throughout post-conviction 
proceedings.  
 
Initially, the Eleventh Circuit addressed whether equitable 
tolling is warranted even for what may constitute egregious 
conduct by counsel. The court observed that the Second, 
Third, Fifth, Ninth and Tenth Circuits had each held that 
some forms of attorney misconduct may warrant equitable 
tolling, whereas the Seventh Circuit had held that the 
severity of attorney misconduct in habeas proceedings is 
irrelevant for purposes of equitable tolling. After 
considering these differing approaches, the Eleventh Circuit 
adopted the view of the majority of circuits, reasoning that a 
fact-specific, case-by-case approach represented the better  
view.  
 
The court then turned to deciding whether petitioner had 
alleged facts, which if true, would entitle him to equitable 
tolling. Petitioner alleged that (1) he  unequivocally and 
repeatedly demanded that his counsel file his habeas 
petition; (2) he closely tracked his counsel‘s work and 
applicable federal deadlines; (3) his counsel overtly deceived 
him in representing they had filed a tolling petition in state 
court when they had not done so, thereby depriving him of 
several months of his statutorily-guaranteed one-year federal 
limitations period;  (4) the federal petition was filed a mere 
eight days outside the limitations period; and (5) he was 
represented by the same counsel throughout his state and 
federal post-conviction proceedings.  
 
The court declined to consider each of counsel‘s acts in 
isolation, choosing instead to consider them as a whole: 
 

During the course of representation, counsel‘s alleged 
behavior ran the gamut from acts of mere negligence to 
acts of gross negligence to acts of outright deceit. In 
considering whether the conduct of counsel was 
extraordinary, we will not dissect the continuing course 
of conduct in which counsel engaged, but rather view 
counsel‘s behavior as a whole. Consequently, although 
the culminating event which rendered Down‘s federal 
habeas petition untimely was counsel's late filing of the 
petition, that ordinary act of negligence cannot be 
isolated from counsel‘s allegedly egregious misconduct. 

 
Having determined that petitioner alleged facts which, if 
true, would constitute an ―extraordinary circumstance,‖ the 
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court turned to the second requirement: whether petitioner 
alleged facts that established that the circumstances were 
―beyond the petitioner‘s control and unavoidable even with 
diligence.‖ The court concluded he had: 
 

Between June and November 2001, Downs wrote to 
three CCRC attorneys to express concern over the 
running of the AEDPA filing period and to urge the 
filing of his federal habeas petition or an additional state 
court pleading. In addition, Downs attempted to assist 
his attorneys in drafting his federal petition by providing 
them with either a draft petition or a list of issues to be 
included in the petition. These allegations suggest 
Downs acted with appropriate diligence. 

 
Finally, the court resolved whether the extraordinary 
circumstances alleged were beyond petitioner‘s control. 
Although petitioner was not required to show ―that 
superhuman efforts might have enabled him to surmount 
the extraordinary obstacles which impeded his timely filing,‖ 
he did need to ―demonstrate that the extraordinary 
circumstances which impeded his timely filing were ones he 
was reasonably unable to control.‖  The court held that 
petitioner‘s allegation satisfied this standard: 
 

The egregious misconduct of Downs' lawyers was not of 
a kind Downs could immediately ascertain. Evidence of 
his lawyers' untrustworthiness surfaced slowly and 
counsel's communications throughout the course of 
representation left it unclear whether and when counsel 
had drafted and filed Downs' state and federal habeas 
petitions. Downs took prudent, persistent action to 
remind his lawyers of imminent deadlines and did his 
best to remain informed of the status of his state court 
proceedings as they related to his federal limitations 
period. Yet, despite sending regular letters to counsel, 
participating in periodic meetings, and requesting 
confirmation that his state and federal motions were 
being drafted and filed in a timely manner, Downs was 
misled by his lawyers. Counsel lied about having filed 
Downs' state habeas petition in the summer of 1999, 
depriving him of as many as three months of his federal 
limitations period during a time in which he had no 
reason to suspect his case was not proceeding in a timely 
fashion. 
 
Once his lawyers' deceit came to light, Downs had less 
than six weeks left before his federal limitations period 
expired. During this time, his lawyers maintained 
possession of his legal files. Unfortunately, because his 
lawyers continued to delay, by the time Downs' state 
habeas petition was finally filed, his federal habeas 
limitations period had all but expired. With only one day 
remaining in which to file a timely federal petition 
following the denial of his state habeas petition, Downs 
had little choice but to continue relying on counsel: had 

he fired his lawyers and tried to file a petition himself 
after he received notice of the state court's decision, he 
would have missed the one-day window for filing and 
had he tried to file a petition on his own, it would have 
been stricken. Further, Downs reasonably could have 
inferred from counsel's return of his pro se federal 
petition that counsel either had filed the petition as 
directed or were prepared to do so the day the Florida 
Supreme Court denied the pending petition for 
rehearing. (Footnote omitted.)   
 

The court remanded the case with instructions for the 
district court to conduct an evidentiary hearing to determine 
whether the alleged facts were true. Downs v. McNeil, 520 
F.3d 1311, 1320-26 (11th Cir. 2008). See Brian R. Means, 
Federal Habeas Manual, § 9.16.67 (Thomson-West) (2008).  
 
 

        

 

E quitable Tolling. The petitioner, 
whose first language was Hmong, argued 

he was entitled to equitable tolling due to English 
language difficulties. The Tenth Circuit disagreed. 

In concluding that petitioner failed to allege extraordinary 
circumstances warranting equitable tolling, the court stated 
that petitioner alleged ―only that English is his second 
language, not that he cannot speak or write it.‖ While 
petitioner evidently had an interpreter in the state court 
proceedings, he failed to explain ―how he filed prior pro se 
state post-conviction pleadings from the same facility he 
had occupied throughout the relevant time period.‖ The 
court also found it insignificant that petitioner did not have 
access to written notice or law books in Hmong since the 
State was ―under no duty to provide access to legal materials 
in a prisoner‘s preferred language.‖ In fact, petitioner had 
not even alleged that he could read Hmong.  
 
The court also held that petitioner failed to allege with 
specificity the steps he took to diligently pursue his federal 
claims. He stated merely that his court-appointed attorney 
for the state court appeal did not inform him of the 
AEDPA filing deadline and that he was not able to find an 
inmate to help him until after the limitations period had 
expired. Petitioner failed to ―set forth what actions he 
pursued to secure assistance with his language barriers 
inside or outside prison boundaries.‖ His conclusory 
statement that ―he diligently pursued his rights and 
remedies‖ was insufficient. Yang v. Archuleta, 525 F.3d 925,   
930 (10th Cir. 2008). See Brian R. Means, Federal Habeas 
Manual, § 9.16.58 (Thomson-West) (2008).  
 
 

         
 

S tatute of Limitations; “Properly 
Filed.” Petitioner filed a state post-

conviction review application that failed to 
comply with state filing requirements. 
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Specifically, petitioner had not included a filing fee or a 
proper verification with his application. The court advised 
petitioner by letter of the procedural deficiencies and 
explained that it would file the application once it received 
the filing fee and verification. Approximately one month 
later, petitioner satisfied these requirements and his 
application was filed. The state court ultimately denied the 
application on the merits. The Eighth Circuit held that the 
initial application was not properly filed for purposes of the 
AEDPA one-year statute of limitations because it failed to 
meet the State‘s filing requirements. The application was not 
―properly filed‖ until the date petitioner corrected the 
errors. The fact that the state court ultimately denied the 
application on the merits was not relevant to the ―properly 
filed‖ determination. Runyan v. Burt, 521 F.3d 942, 944-45 
(8th Cir. 2008). See Brian R. Means, Federal Habeas Manual,      
§ 9.16.8 (Thomson-West) (2008). 
 

        
 

A EDPA: Identifying the Relevant 
State Court Decision. The Eleventh 

Circuit faced the question of whether Supreme 
Court decisions that are ―old rules‖ under Teague 

are ―clearly established Federal law‖ for purposes of 28 
U.S.C. § 2254(d)(1). Initially, the court identified the 
relevant state court decision for § 2254(d)(1) purposes. The 
court concluded that ―[t]he most reasonable interpretation 
of § 2254(d) is that the state court's ‗adjudication on the 
merits,‘ which triggers our review under the statute, is the 
same ‗adjudication of the claim‘ that we review for its 
application of federal law. Therefore, the highest state court 
decision reaching the merits of a habeas petitioner's claim is 
the relevant state court decision.‖ The court observed that 
the relevant state court decision may come before or after 
finality for Teague purposes.  
 
The court disagreed with the concern voiced by the Fifth 
Circuit in Williams v. Cain, 229 F.3d 468, 475 n.6 (5th Cir. 
2000), that defining the relevant state court decision as 
potentially including a state habeas proceeding could expand 
a federal court‘s ability under AEDPA to utilize new law 
created by the Supreme Court after the conclusion of a 
petitioner‘s direct appeal. The Eleventh Circuit concluded 
that ―[t]he independent application of the Teague analysis 
will still prevent the application of any new rule established 
after a petitioner‘s conviction becomes final on direct 
appeal, regardless of our definition of the relevant state 
court proceeding.‖  
 
The court went on to identify the Georgia Supreme Court‘s 
denial of petitioner‘s certificate of probable cause to appeal 
the superior court‘s denial of habeas relief as the relevant 
state court decision for purposes of § 2254(d)(1). The court 
characterized the denial as a decision on the merits because, 

under Georgia Supreme Court Rule 36, a certificate of 
probable cause to appeal is issued where there is ―arguable 
merit.‖ The rejection of petitioner‘s application for a 
certificate of probable cause to appeal, therefore, was, 
implicitly, a determination that none of petitioner‘s claims 
had arguable merit.  

 
The court also concluded that because Williams v. Taylor, 529 
U.S. 362 (2003) (discussing ineffective assistance of counsel 
at the penalty phase of a capital case) was decided before 
the Georgia Supreme Court denied petitioner leave to 
appeal, Williams constituted clearly established Federal law 
under § 2254(d). And, the court continued, although 
Rompilla v. Beard, 545 U.S. 374 (2005), and Wiggins v. Smith, 
539 U.S. 510 (2003), were decided after the relevant state 
court decision, they constituted clearly established federal 
law because they qualified as ―old rules‖ under Teague. The 
court in a footnote confirmed that its application of Teague 
and the ―established Federal law‖ clause of § 2254(d)(1) ―is 
largely congruent.‖ Newland v. Hall, 527 F.3d 1162, 1199 & 
n.63, 1200 & n.64 (11th Cir. 2008). See Brian R. Means, 
Federal Habeas Manual, §§ 3.34.1, 3.34.3 (Thomson-West) 
(2008).  
 

        

 

C learly Established Law. The Tenth 
Circuit held that the Supreme Court in 

Carey v. Musladin, 127 S. Ct. 649 (2006), 
―instructed that Supreme Court holdings—the 

exclusive touchstone for clearly established federal law—
must be construed narrowly and consist only of something 
akin to on-point holdings.‖ (See Is òClearly Establishedó 
Finally Clearly Established?, supra, page 1.) The Tenth Circuit 
further held that ―the threshold determination that there is 
no clearly established federal law is analytically dispositive in 
the § 2254(d)(1) analysis. That is, without clearly established 
federal law, a federal habeas court need not assess whether a 
state court‘s decision was ‗contrary to‘ or involved an 
‗unreasonable application of‘ such law.‖ Following Musladin, 
―only if we answer affirmatively the threshold question as to 
the existence of clearly established federal law, may we ask 
whether the state court decision is either contrary to or an 
unreasonable application of such law.‖ House v. Hatch, 527 
F.3d 1010, 1018 (10th Cir. 2008).  See Brian R. Means, 
Federal Habeas Manual, §§ 3.341.0, 3.34.2, 3.34.12 (Thomson
-West) (2008). 
 
           

           
 

E quitable Tolling. Petitioner argued he 
was entitled to equitable tolling for a 

period of 36 days because prison staff 
confiscated all of his legal materials, including a 

draft of his § 2255 motion and brief, just six weeks before 
the expiration of the limitations period and held them 
until two weeks after that period had expired. According to 
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Is ―Clearly Established‖ Finally Clearly Established? (cont. from page 1) 
 
918 F.2d 828 (9th Cir. 1990) (―Women Against Rape‖ buttons worn on private spectators in the gallery), had persuasive value in 
assessing the meaning of the law that was clearly established by Williams and Flynn. The Norris decision was critical to the Ninth 
Circuit‘s analysis because the case dealt with private courtroom spectators, as opposed to the state-sponsored conduct at issue in the 
Supreme Court decisions in Williams and Flynn. The Supreme Court reversed, stating that ―the effect on a defendant‘s fair-trial 
rights‖ of ―spectator conduct . . . is an open question in our jurisprudence.‖ Musladin, 549 U.S. at ___, 127 S. Ct. at 653-54. The 
Supreme Court had only applied the inherent prejudice test in cases involving government-sponsored conduct, which did not 
clearly extend to the conduct of independently acting courtroom spectators. For that reason, the state court‘s decision was not an 
unreasonable application of clearly established precedent. 
 
The Musladin decision appears to have modified the ―clearly established‖ analysis in two significant respects. First, Musladin 
indicates that the ―clearly established‖ requirement must be construed in a far more restrictive manner than prior cases suggested. 
The majority in Musladin identified ―inherent prejudice‖ as the principle for determining whether courtroom practices amount to a 
deprivation of a defendant‘s fair trial rights. But having identified this relatively broad principle, the majority proceeded to 
narrowly construe its application, stating that Williams and Flynn dealt only with state-sponsored practices. This is a change from 
the Court‘s apparent willingness in prior cases to draw clearly established federal law from its precedents even where the principle 
was general or otherwise indeterminate. See Yarborough v. Alvarado, 541 U.S. 649 (2006) (identifying a clearly established custody 
test from a ―matrix‖ of decisions spanning several decades); Lockyer v. Andrade, 538 U.S. 63 (2003) (identifying controlling 
precedent regarding ―gross disproportionality‖ even though its ―precise contours . . . [were] unclear and applicable only in the 
‗exceedingly rare‘ and ‗extreme‘ case‖); see generally Vikram Amar, An Enigmatic Court? Examining the Roberts Court as It Begins Year 
Three, 35 Pepp. L. Rev. 523, 525 (March 2008) (describing Musladin as tending ―to define the concept of ‗clearly established federal 
law, as determined by the Supreme Court‘ rather narrowly‖); Clearly Established Law In Habeas Review, 121 Harv. L. Rev. 335, 344 
(2007) (noting Court‘s apparent move in Musladin toward a heightened ―clearly established‖ threshold). Second, the Musladin 
decision is significant for making clear that the ―clearly established‖ inquiry is not only a threshold question, it can be dispositive. 
Without clearly established federal law, a federal habeas court need not determine whether a state court's decision was ―contrary 
to‖ or involved an ―unreasonable application‖ of such law. 
 
Two circuits that have directly addressed this issue have concluded that, post-Musladin, federal courts must read Supreme Court 
holdings far more narrowly than before in indentifying ―clearly established‖ law. In Rodriguez v. Miller, 439 F.3d 68, 74 (2d Cir. 
2006), petitioner challenged the state court‘s decision excluding family members from trial when an undercover officer testified. 
The Second Circuit held that the state court had unreasonably applied ―clearly established‖ Sixth Amendment precedent and 
remanded with instructions to grant the petition. The Supreme Court vacated the decision and remanded for further 
consideration in light of its intervening decision in Musladin. The Second Circuit on remand upheld the state court‘s decision. The 
court stated that the Court in Musladin ―gave the narrowest possible reading to its holdings in Williams and Flynn–essentially 
concluding that the two cases provided a rule for assessing only the prejudice of ‗state-sponsored courtroom practices.‘‖ Rodriguez, 
499 F.3d at 140 (quoting Musladin, 127 S. Ct. at 654). ―Leading by example, Musladin admonishes courts to read the Supreme 
Court‘s holdings narrowly . . . .‖ Rodriguez, 499 F.3d at 140. Applying the Supreme Court‘s ―clearly established‖ precedents, the 
Second Circuit held that the state court‘s decision excluding  petitioner‘s family members from portions of the trial was not 
objectively unreasonable. 
 
The Tenth Circuit reached the same conclusion in House v. Hatch, 527 F.3d 1010 (10th Cir. 2008). The court in Hatch stated that 
―Musladin instructed that Supreme Court holdings—the exclusive touchstone for clearly established federal law—must be 
construed narrowly and consist only of something akin to on-point holdings.‖  While the court in Hatch recognized that prior to 
Musladin ―the Supreme Court seemed more likely to draw clearly established federal law from general principles teased from 
precedent,‖ it concluded that the ―Musladin Court‘s articulation of what constitutes clearly established law is noticeably more 
restrictive.‖ In the post-Musladin analysis, the Tenth Circuit ruled that ―clearly established law consists of Supreme Court holdings 
in cases where the facts are at least closely-related or similar to the case sub judice. Although the legal rule at issue need not have 
had its genesis in the closely-related or similar factual context, the Supreme Court must have expressly extended the legal rule to 
that context.‖  Id. at 1016. The Tenth Circuit further concluded that ―Musladin clarified that the threshold determination that there 
is no clearly established federal law is analytically dispositive in the § 2254(d)(1) analysis. That is, without clearly established 
federal law, a federal habeas court need not assess whether a state court's decision was ‗contrary to‘ or involved an ‗unreasonable 
application‘ of such law.‖ Id. at 1017. 
 
But the court in Hatch made clear that the existence of clearly established federal law as applied in Musladlin apparently is not 
predicated on the existence of Supreme Court holdings involving essentially identical factual circumstances. The Musladin Court 
―did not insist upon exact factual identity between existing Supreme Court cases and the case sub judice.ó  Id. at 1016 n.5. The 
court explained: 

(Continued on page 6) 



 
Musladin's narrowing of the universe of Supreme Court holdings that qualify, in any given case, as clearly established 
federal law obliges federal courts to engage in a type of line-drawing. In the post-Musladin world, it is not enough for 
courts to mechanistically seek to determine whether there are Supreme Court holdings that involve facts that are 
indistinguishable from the case at issue. Instead, they must exercise a refined judgment and determine the actual 
materiality of the lines (or points) of distinction between existing Supreme Court cases and the particular case at issue 
(for example, the Musladin line between the allegedly prejudicial effect of government-sponsored, and privately-initiated, 
courtroom conduct) . . . However, federal courts may no longer extract clearly established law from the general legal 
principles developed in factually distinct contexts.  Id. at 1016 n.5.   
 

Having defined the parameters of what constitutes ―clearly established‖ law, the Tenth Circuit turned to petitioner‘s claim that 
the state court violated his right to equal protection through its use of a race-neutral transfer statute. In rejecting the claim, the 
court stated: 
 

Like the spectator conduct at issue in Musladin, the Supreme Court has never addressed a claim that a state-initiated 
transfer of venue denied a defendant equal protection under the Fourteenth Amendment. Thus, whether the Equal 
Protection Clause applies to the selection of venue is an ―open question‖ under the Supreme Court's jurisprudence. 
Indeed, when faced with the precise issue, the Supreme Court denied a petition for certiorari. See Mallett v. Missouri, 494 
U.S. 1009, 1010 (1990) (Marshall, J., dissenting) (noting that petition for certiorari should have been granted to determine 
whether trial court's decision to transfer capital trial of African-American defendant to county with no residents of 
defendant's race violates Equal Protection Clause or the Sixth Amendment's fair cross-section requirement). Mr. House 
correctly points out that a denial of certiorari does not constitute a ruling on the merits. However, it does demonstrate at 
least in this instance that the issue remains unresolved by the Supreme Court. And, perforce, that tells us that there is no 
clearly established law on the subject. Id. at 1022 (footnote omitted). 

 
The court rejected petitioner‘s attempt to extrapolate clearly established law from general equal protection principles ―in the 
absence of a Supreme Court holding on point.‖ Id. at 1022. While the court acknowledged the long line of Supreme Court cases 
that ―stand for the proposition that a state may not purposefully discriminate on the basis of race in jury selection procedures, 
we nonetheless must heed Musladin's teachings that restrict the scope of clearly established federal law to narrowly-defined 
Supreme Court holdings. To demonstrate that the law is clearly established, [petitioner] must do more than identify a 
generalized legal principle.‖ Id.  
 
The Tenth Circuit also rejected petitioner‘s claim that he was entitled to relief because the state trial court failed to voir dire 
potential jurors before the case was transferred to a different venue. Petitioner maintained that it was clearly established federal 
law that voir dire was required before granting a change of venue on the grounds that the entire venue is prejudiced. In rejecting 
this argument the Tenth Circuit stated: ―The Supreme Court has never determined that a trial court must conduct voir dire 
before granting a motion for a change of venue due to pretrial publicity. Indeed, as evident by the discussion above, clearly 
established Supreme Court precedent dictates that, under certain circumstances, pretrial publicity may be presumed to prejudice 
prospective jurors. In such cases, voir dire is not a condition precedent to transferring venue. Thus, Mr. House's contention 
fails § 2254(d)(1)‘s threshold inquiry: there is no clearly established law to support it.‖ Id. at 1024. In a concurring opinion, 
Judge Murphy expressed his reservations that the majority‘s reading of Musladin was correct. ―Although the majority‘s construct 
is . . . a principled reading of Musladin,‖ he wrote, it ―is not the only principled reading.‖ Id. at 1031 (Murphy, J., concurring in 
part and concurring in the result in part). Judge Murphy opined that ―it may well be possible to read Carey v. Musladin, 127 S. Ct. 
649 (2006), as well as Wright v. Van Patten, 128 S. Ct. 743 (2008) (per curiam), as standing for a far more limited and mundane 
proposition: the established rules at play in those cases (government sponsored courtroom conduct in Musladin and the 
presumption of prejudice flowing from the complete absence of counsel in Wright) were sufficiently unlike the facts of the 
petitioner's cases (the conduct of victim family members in Musladin and telephonic appearance by counsel in Wright) so that the 
state court's refusal to extend the relevant rules to the new situations was not unreasonable.‖ Id. at 1031 n.3 .  
 
Aside from narrowing the scope of ―clearly established‖ law and clarifying that this determination may be dispositive, Musladin 
is significant in other ways. In Williams v. Taylor, the Court suggested that an ―unreasonable application‖ of controlling 
precedent might include the situation where a state court unreasonably refuses to extend a legal principle to a new context that 
it should apply. 529 U.S. at 408-09. But by making the ―clearly established‖ law requirement dispositive, the Musladin Court 
seems to have all but eliminated this possibility.  And Musladin may have affected application of the non-retroactivity doctrine of 
Teague v. Lane, 489 U.S. 288 (1989). In Williams v. Taylor, the Court equated an ―old rule‖ under Teague  to ―clearly established‖ 
law under § 2254(d)(1). 529 U.S. at 412. Given this association between ―clearly established‖ law and Teague new rules, it would 
seem that the result of narrowing the concept of ―clearly established‖ law, as was apparently done in Musladin, would be the 
broadening of those rules that qualify as ―new‖ under Teague.   



 

 

FEDERAL HABEAS MANUAL NOTE         PAGE 7 

petitioner, prison officials refused to return the documents 
before his deadline despite his numerous requests. Petitioner 
filed his § 2255 motion just 22 days after prison officials 
returned his legal materials to him. The Tenth Circuit held that 
a complete confiscation of a prisoner‘s legal materials just 
weeks before the filing deadline constitutes an extraordinary 
circumstance warranting equitable tolling. The court further 
held petitioner exhibited diligence both in pursuing his claims 
and in attempting to retrieve his seized legal materials. The 
court rejected the State‘s argument that petitioner was ineligible 
for equitable tolling simply because he waited until late in the 
limitations period to file his habeas petition. United States v. 
Gabaldon, 522 F.3d 1121, 1124-27 (10th Cir. 2008). See Brian R. 
Means, Federal Habeas Manual, § 9.16.73 (Thomson-West) 
(2008). 
 

            
 

S tatute of Limitations: Pending State 
Collateral Proceedings. The Eighth 

Circuit reaffirmed its prior decision in Painter v. 
Iowa, 247 F.3d 1255 (8th Cir. 2001), that the time 

period between the date that direct review of a conviction is 
completed and the date that an application for state post-
conviction relief is filed counts against the one-year 
limitations period.  The court rejected the argument that the 
Supreme Court‘s decision in Carey v. Saffold, 536 U.S. 214 
(2002), and post-Saffold Eighth Circuit decisions implicitly 
overruled Painter. The court also rejected petitioner‘s 
argument that the State had waive its limitations defense: 
the State had not explicitly conceded that the petition was 
timely, and when the district court raised the issue sua sponte, 
the State immediately filed a motion to dismiss and a 
motion to amend its answer. Thus, the district court did not 
abuse its discretion when it determined that the State had 
not intelligently choose to waive its limitations defense. 
Boston v. Weber, 525 F.3d 622, 624-27 (8th Cir. 2008). See 

Brian R. Means, Federal Habeas Manual, § 9.16.26 (Thomson-
West) (2008)).  
        

  

                

 

S econd or Successive Petitions. In 
order for a petition to be ―second or 

successive,‖ it must at a minimum be filed 
subsequent to the conclusion of a proceeding that 

counts as the first. The Ninth Circuit held that, at least with 
respect to pro se filings, a petition that has reached a final 
decision counts for this purpose. An initial petition is not 
―final,‖ however, simply because the district court rendered 
a judgment that is ―final‖ within the meaning of 28 U.S.C.  § 
1291. Rather, finality occurs only after any appeal involving 
the initial petition has concluded. Woods v. Carey, 525 F.3d 
886, 890 & n.3 (9th Cir. 2008) (holding that a second 
petition filed before a prior petition was final should be 
treated as a motion to amend under Fed. R. Civ. P. 15). The 
Ninth Circuit‘s approach is consistent with that of the 

Second Circuit, Grullon v. Ashcroft, 374 F.3d 137, 140 (2d Cir. 
2004), but conflicts with the approach taken in the Tenth 
Circuit, Ochoa v. Sirmons, 485 F.3d 538, 540-41 (10th Cir. 
2007) (application of the second or successive petition rule 
does not require that the first habeas action have been 
finally adjudicated on appeal). See Brian R. Means, Federal 
Habeas Manual,  § 11.42.0 (Thomson-West) (2008).   

 

                   
    

R eview of the State Court Record. 
Both the Sixth and Eleventh Circuits have 

recently addressed the obligation of district courts 
to review the state court record in ruling on a 

petitioner‘s claim.  In Jeffries v. Morgan, 522 F.3d 640,  644-45 
(6th Cir. 2008), the court held that a district court cannot 
rely on a state court‘s summary of the facts in analyzing 
sufficiency of the evidence and Brady claims but must 
independently review the state court record, at least where 
the petitioner ―quarrel[s] with that summary.‖ And in 
Ferguson v. Culliver, 2008 WL 2020367 (11th Cir. 2008) (per 
curiam), the court held, in the context of a self-
representation claim, that a district court cannot rely on a 
state appellate court‘s summary of the state trial court 
record but must examine the record for itself. See also Beck v. 
Bowersox, 257 F.3d 900, 901-02 (8th Cir. 2001) (district court 
erred in deciding petitioner‘s claim without reviewing the 
state court transcript); Magouirk v. Phillips, 144 F.3d 348, 362
-63 (5th Cir. 1998) (absence of portions of state court 
record prevented meaningful federal review of § 2254 
petition). See Brian R. Means, Federal Habeas Manual,           
§ 3.31.3 (Thomson-West) (2008). 
 
 

                    
 
 

T he Heck Doctrine: Excessive Force. 
Two courts have recently addressed whether 

a claim of excessive force is barred by the rule 
announced in Heck v. Humphrey, 512 U.S. 477 

(1994) (42 U.S.C. § 1983 damages claim barred if finding for 
the plaintiff would necessarily invalidate a conviction or 
sentence).  
 
In Hadley v. Gutierrez, 526 F.3d 1324, 1331-32 (11th Cir. 
2008), plaintiff pleaded guilty to resisting arrest with 
violence in violation of Florida law. Thereafter, he filed a 42 
U.S.C. § 1983 civil rights complaint alleging the use of 
excessive force by the arresting officers. Defendants argued 
that plaintiff‘s claim was barred by Heck. The Eleventh 
Circuit disagreed. While the guilty plea indicated that 
plaintiff resisted at some point, the court could not tell 
whether plaintiff was hit during the period he was resisting.  
 
In Lockett v. Suardini, 526 F.3d 866, 873 (6th Cir. 2008), the 
plaintiff became disruptive during a prison administrative 
hearing and used crude language to insult the hearing 
officer. A physical altercation with prison officers followed. 
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Plaintiff was found guilty of assault on the prison officers. 
Later he filed a § 1983 action against the officers, alleging 
they physically retaliated against him for exercising his First 
Amendment rights at the administrative hearing. Defendants 
argued the claim was barred by Heck. The Sixth Circuit held 
Heck did not bar the claim since a finding that defendants 
had retaliated against him for engaging in protected speech 
would not necessarily imply the invalidity of plaintiff‘s 
conviction for assault. It was possible, the court explained, 
that plaintiff could have unlawfully assaulted the officers in 
the course of the altercation by using force beyond that 
necessary to defend himself, even if the incident was 
precipitated by the officers‘ own retaliatory conduct. See 
Brian R. Means, Federal Habeas Manual, § 2.22.2 (Thomson-
West) (2008).   
 

            
    

R ule 54(b) Certification. A final, 
appealable judgment in a multi-claim case 

may be created by Rule 54(b) certification if the 
district court directs entry of judgment and certifies there is 
―no just reason for delay.‖  Fed. R. Civ. P. 54(b). Once 
certified by the district court, the appellate court reviews the 
propriety of the certification.  
 
In the context of multiple claim petitions, several circuits 
have held that a district court order that does not dispose of 
all of the claims in the habeas petition is immediately 
appealable. See Brian R. Means, Federal Habeas Manual,          
§ 12.51.1 (Thomson-West) (2008). In these circuits, there is 
no need to resort to Rule 54(b) to appeal.  But in circuits 
that do not generally permit an appeal where the district 
court did not dispose of all of the claims the petitioner raised 
in his petition, some litigants have relied on Rule 54(b) as a 
vehicle to appeal the claims actually decided by the district 
court.  But as the First Circuit recently pointed out, ―how 
Rule 54(b) might apply in a habeas proceeding‖ is a question 
that ―is not free from doubt.‖ Foxworth v. Maloney, 515 F.3d 
1, 3 n.18 (1st Cir. 2008). Compare Clisby v. Jones, 960 F.2d 925, 
938 n.17 (8th Cir. 1992) (en banc) (applying Rule 54(b) in 
the habeas context), and Stewart v. Bishop, 403 F.2d 674, 676-
80 (8th Cir. 1968) (suggesting Rule 54(b)‘s applicability in 
habeas cases), with Young v. Herring, 777 F.3d 198, 202 (5th 
Cir. 1985) (―it is not clear whether Rule 54(b) applies to an 
appeal of a district court's decision in a habeas case‖). See 
Brian R. Means, Federal Habeas Manual, § 12.51.4 (Thomson-
West) (2008). 
 

                    
    

C u s t o d y :  S e x u a l  O f f e n d e r 
Registration. A state sexual offender 

registration statute that does not limit where the 
registrant may move or travel does not impose a restriction 
on a registrant‘s freedom of movement sufficient to satisfy 
the ―in custody‖ requirement of 28 U.S.C. § 2241(c). The 
future threat of incarceration for registrants who fail to 
comply with the statute is also insufficient to satisfy the 

custody requirement. Furthermore, each claim independently 
must involve the right to be released from custody. A 
petitioner cannot avoid the custody requirement by joining 
cognizable claims with non-cognizable ones. Virsnieks v. 
Smith, 521 F.3d 707, 719-21 (7th Cir. 2008) (§ 2254 case). See 

Brian R. Means, Federal Habeas Manual, § 1.18.17 (Thomson-
West) (2008).  
 

            
  

C ertificates of Appealability: Sua 
Sponte Denials. District courts may grant 

or deny a COA sua sponte, even in the absence of 
prior briefing and argument by counsel. And even assuming 
that a district court violates Fed. R. App. P. 22(b)(1) by not 
stating individualized reasons in its denial of the COA, that 
does not necessarily require the court of appeals to vacate 
the defective order and remand the case. ―[A]n appellate 
court may choose to excuse a procedural violation with 
regards to an allegedly defective COA determination rather 
than remand the case and, thereby, delay appeals.‖ Haynes v. 
Quarterman, 526 F.3d 189, 194 (5th Cir. 2008) (citing Davis v. 
Borgen, 349 F.3d 1027, 1028 (7th Cir. 2003); Frazier v. 
Huffman, 343 F.3d 780, 788-89 (6th Cir. 2003)). See Brian R. 
Means, Federal Habeas Manual, § 12.57.20 (Thomson-West) 
(2008).      
 
 

             
 

  

S tatute of Limitations: Finality and 
Equitable Tolling. Petitioner argued that, 

for purposes of calculating the one-year AEDPA 
limitations period, he was entitled to tolling for 90 days to 
file a petition for writ of certiorari following the state court 
of appeal‘s decision. The Eighth Circuit en banc rejected the 
argument. The court explained that the Supreme Court can 
review only judgments of a ―state court of last resort,‖ or of 
a lower state court if the ―state court of last resort‖ has 
denied discretionary review. Sup. Ct. R. 13.1. Under 
Missouri law, the Missouri Supreme Court is the court of last 
resort. Because petitioner did not seek discretionary review 
of the intermediate state court of appeals‘ decision, the 
United States Supreme Court would not have had 
jurisdiction to review petitioner‘s direct appeal. And 
―because the United States Supreme Court could not have 
reviewed [petitioner‘s] direct appeal, ‗the expiration of time 
for seeking [direct] review‘ does not include the 90-day 
period for filing for certiorari.‖  
 
The court, however, held that petitioner might be entitled to 
equitable tolling since its decision contradicted prior en banc 

CORRECTION 
The reference on page 5 of the spring 2008 Federal Habeas 
Manual Note to the Amici Curiae brief discussing whether equita-
ble tolling is inconsistent with 28 U.S.C. § 2244(d) should have 
been to Belleque v. Kephart, No. 06-1015 (U.S.) found at 2007 WL 
604974.  
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circuit precedent that had included the 90-day period in 
calculating the time for seeking review from a decision of 
the Missouri intermediate court of appeals. ―The abrogation 
of an en banc precedent is an extraordinary circumstance, 
external to [petitioner] and not attributable to him.‖ The 
court remanded to permit petitioner to attempt to establish 
that he had been pursuing his rights diligently but was lulled 
into inaction. Riddle v. Kemna, 523 F.3d 850, 855-58 (8th Cir. 
2008) (en banc). See Brian R. Means, Federal Habeas Manual, 
§§ 9.15.4, 9.16.79 (Thomson-West) (2008).    

 
 

            
    

S tatute of Limitations: Tolling. The 
Eighth Circuit held that petitioner was entitled 

to tolling for the period that his properly filed 
motion to recall the mandate was pending in state 

court. It rejected the State‘s argument that petitioner was not 
entitled to tolling because his state application did not 
include a cognizable federal claim: ―To toll the statute of 
limitations, the pending state post-conviction or other 
collateral review need not raise a federally cognizable claim.‖ 
Bishop v. Dormire, 526 F.3d 382, 384 (8th Cir. 2008). See Brian 
R. Means, Federal Habeas Manual, §§ 9.15.4, 9.16.35 
(Thomson-West) (2008).  

 
 

            
    
        

V ienna Convention on Consular 
Relations and § 1983. The Eleventh 

Circuit held that the rule of Heck v. Humprhy, 512 
U.S. 477 (1994), did not bar petitioner‘s 42 U.S.C. 

§ 1983 action seeking monetary damages for the alleged 
violation of rights afforded to him under the Vienna 
Convention on Consular Relations treaty. The Supreme 
Court‘s decision in Sanchez-Llamas v. Oregon, 548 U.S. 331 
(2006), established that a violation of the Vienna 
Convention‘s Article 36 does not necessarily require reversal 
of a criminal conviction or sentence. Because plaintiff was 
not attacking the validity of his conviction or sentence, but 
instead was seeking money damages, Heck did not bar his 
civil action. Nonetheless, the Eleventh Circuit agreed with 
the First and Ninth Circuits that the Vienna Convention on 
Consular Relations treaty does not create privately 
enforceable rights that can be remedied under 42 U.S.C.    § 
1983. Gandara v. Bennett, 528 F.3d 823, 826-29 (11th Cir. 
2008). See Brian R. Means, Federal Habeas Manual, § 2.30.0 
(Thomson-West) (2008).     
 
 

                   
 

S tay of Execution.  Petitioner sought a stay 
of execution pending resolution of his 42 

U.S.C. § 1983 action challenging the method of his 
execution. The Eleventh Circuit denied the stay on 

the grounds that petitioner could not succeed on the merits 
and the balance of equities did not support a stay. With 
respect to the merits, the court found petitioner‘s action 
untimely. Petitioner‘s claim accrued no later than 2001, 

when, after direct review of his conviction had been 
completed, petitioner became subject to the method of 
execution. Petitioner‘s action filed in 2007, several years 
beyond the applicable two-year statute of limitations, was 
untimely. With respect to the balance of equities, petitioner 
could have brought his claim at a time that would have 
allowed consideration of the claims merits without requiring 
entry of a stay. The court rejected petitioner‘s argument that 
he could not have brought his action until the Supreme 
Court held in Hill v. McDonough, 547 U.S. 573 (2006), that a 
challenge to a method of execution is cognizable under        
§ 1983. Not only had that argument been rejected by a prior 
panel, petitioner failed to explain why he waited more than 
14 months after Hill was decided to file his action. Crowe v. 
Donald, 528 F.3d 1290, 1293-94 (11th Cir. 2008). See Brian 
R. Means, Federal Habeas Manual, § 2.23.0 (Thomson-West) 
(2008).      

 
 

            
    
 

M odification of Conditional Writ. 
The Ninth Circuit held that a district court 

has the authority to modify a conditional writ 
order after the expiration of the time period set in 

the order, thereby allowing the state to retain the petitioner 
in its custody even when the state failed to act within the 
prescribed time period. But these modifications may only be 
made pursuant to the Federal Rules of Civil Procedure, the 
court added. Harvest v. Castro, 531 F.3d 737 (9th Cir. 2008). 
The district court in Harvest had granted a conditional writ 
ordering the State to release the petitioner within 60 days or 
modify the conviction or reinitiate retrial proceedings. The 
State failed to comply with the 60-day deadline. After the 
deadline passed, the State sought to amend the writ to 
extend the 60-day time period for an additional 60 days. The 
district court found the error excusable and gave the State 
additional time to comply. The Ninth Circuit reversed, 
holding that the State failed to demonstrate that relief was 
warranted under Rule 60; thus, the district court abused its 
discretion when it modified the conditional writ. The Ninth 
Circuit noted, however, that nothing prevented the State 
from rearresting and retrying petitioner. Id. at ___ & n.10. 
See Brian R. Means, Federal Habeas Manual, § 12.42.4 
(Thomson-West) (2008).      

 

                
 

 

E xhaustion: Waiver. The question before 

the Sixth Circuit was whether a state may 
expressly waive the exhaustion requirement without 
affirmatively stating so. The court held that it 

could. Section 2254(b)(3) of title 28 provides that a state 
shall not be deemed to have waived the exhaustion 
requirement ―unless the State, through counsel, expressly 
waives the requirement.‖ In response to petitioner‘s motion 
to amend his petition to add a Brady claim, the district court 
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stated that it understood the State would not argue the claim 
was unexhausted. The State did not correct what the district 
court viewed as the State‘s position during nearly four years 
of litigation before the court, and the State went on to 
represent to the district court that petitioner‘s claims would 
be untimely in state courts (thereby confirming the district 
court‘s understanding). The district court ultimately granted 
the writ on the Brady claim. On appeal, the State argued, for 
the first time, that the Brady claim was unexhausted. The 
Sixth Circuit disagreed, stating that the State ―expressly 
waived the exhaustion requirement because her counsel‘s 
conduct during the district court proceedings manifested a 
clear and unambiguous intent to waive the requirement.‖ 
The court cited as authority Kerns v. Ault, 408 F.3d 447, 449 
n.3 (8th Cir. 2005) (state expressly waived the exhaustion 
requirement by stating in a district court brief that it 
conceded exhaustion in a prior motion to dismiss, even 
though the circuit court‘s review of the motion to dismiss 
revealed no concession). DõAmbrosio v. Bagley, 527 F.3d 489, 
495-97 (6th Cir. 2008) (2-1 decision). See Brian R. Means, 
Federal Habeas Manual, § 9.50.2 (Thomson-West) (2008). 
 

 
 

           
 

 
 

E quitable Tolling. Petitioner sought 
equitable tolling on the basis that he was 

incorrectly advised by his appellate attorney and a 
court clerk the date his district court conviction 

became final. The Fifth Circuit, however, held that petitioner 
was not justified in relying on the allegedly misleading 
information because he had amble notification of the actual 
date that his conviction was affirmed and when the 
limitations period began; he was told at least twice, including 
once by the district court, the date his conviction was final. 
United States v. Petty, 530 F.3d 361 (5th Cir. 2008) (per 
curiam). See Brian R. Means, Federal Habeas Manual, § 9.16.74 
(Thomson-West) (2008).    
 
 

S tatute of Limitations: “Properly 
Filed” and Applications for Review. 

The Eleventh Circuit addressed the question 
whether petitioner‘s motion seeking DNA testing 

tolled the AEDPA one-year statute of limitations. The State 
argued that because the motion was denied for lack of 
specificity it was not a ―properly filed‖ application for 
purposes of  § 2244(d). The Eleventh Circuit disagreed, 
holding that facial invalidity is not determinative of ―proper 
filing.‖ The proper focus, the court explained, is solely on 
whether the motion for DNA testing complied with all of 
the ―mechanical rules that are enforceable by the clerks.‖ 
Because the only deficiency in petitioner‘s motion was its 
lack of specificity, the motion was not denied for failure to 
meet the conditions of filing. Hence, the motion was 
―properly filed‖ for AEDPA tolling purposes.  
 
But the court agreed with the State that the motion for 
testing did not qualify as an ―application for post-conviction 
or other collateral review‖ for AEDPA tolling purposes. The 
state rule under which petitioner filed his application only 
authorized discovery. It did not authorize a court to grant 
collateral relief on a judgment of conviction or sentence; a 
movant who believed the DNA results justified a collateral 
attack was required to institute a separate proceeding under a 
different rule of criminal procedure. The court explained 
that while a properly filed motion seeking to set aside a 
conviction or sentence would toll the limitations period, it 
was ―well-settled that a discovery motion does not.‖  

 
The court distinguished Hutson v. Quarterman, 508 F.3d 236 
(5th Cir. 2007), where the court permitted tolling during the 
pendency of the petitioner‘s motion requesting the testing of 
DNA testing. The state rule at issue in Hutson gave the court 
the power to release the petitioner if the DNA testing results 
were favorable to him. Brown v. Secõy for the Depõt of Corr., 2008 
WL 2445763 (11th Cir. 2008). See Brian R. Means, Federal 

Habeas Manual, §§ 9.16.9, 9.16.36 (Thomson-West) (2008). 
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Making Your Case, The Art of  Persuading Judges, 
by Antonin Scalia and Bryan G. Garner  

 
 

A look at the recent Scalia-Garner book on persuading judges.  
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UNITED STATES SUPREME COURT 

GRANTS OF CERTIORARI 
 
Bell v. Kelly, 07-1223.  Under 28 U.S.C. §2254(d), a federal court may not grant habeas corpus relief to a petitioner unless the state 
court‘s decision was either (1) ―contrary to, or involved an unreasonable application of, clearly established Federal law‖ as 
determined by the Supreme Court, or (2) ―based on an unreasonable determination of the facts in light of the evidence presented in 

the State court proceeding.‖ The question presented in this case is whether the deferential standard of §2254(d), which is reserved for claims 
―adjudicated on the merits‖ in state court, should apply when evaluating a claim based on evidence the state court refused to consider and that 
was properly received for the first time in a federal evidentiary hearing.   
 
Edward Bell was convicted and sentenced to death for the 1999 capital murder of Sergeant Richard Timbrook, a Winchester City Police Officer.  
After his conviction was affirmed on direct appeal, Bell filed a petition for habeas corpus relief in state court arguing that he was denied the 
effective assistance of counsel under Strickland v. Washington, 466 U.S. 668 (1984), due to counsel‘s failure to investigate, identify, or present 
available mitigating evidence at the punishment phase of trial.  The Virginia Supreme Court denied Bell‘s request for expert assistance and an 
evidentiary hearing, and rejected Bell‘s ineffective assistance of counsel claim.  The court ruled that the claim satisfied neither the ―deficient 
performance‖ prong nor the ―prejudice‖ prong of the two-part test enunciated in Strickland.  Bell then raised the same claim in his federal habeas 
corpus petition.  The district court ordered and conducted a two-day evidentiary hearing where it heard testimony from several experts and 
witnesses.  Although ultimately finding that trial counsel‘s performance was deficient because counsel failed adequately to investigate and present 
available mitigating evidence, the district court nonetheless denied relief.  The court stated it ―believe[s] that the jury would have arrived at the 
same verdict of death, even had th[e] mitigating evidence been presented.‖  The Fourth Circuit affirmed in an unpublished opinion.   
 
In assessing the state court‘s no-prejudice determination, the Fourth Circuit reviewed the evidence presented at the federal evidentiary hearing 
and weighed it against the aggravating circumstances of Bell‘s criminal record and propensity for violence.  The court concluded that the state 
court‘s holding was reasonable under §2254(d) because the testimony of each of the five strongest witnesses who testified for Bell in the district 
court‘s evidentiary hearing was ―cross-purpose‖ evidence, i.e., ―evidence capable of both aggravation and mitigation.‖  The court found that the 
new evidence ―would have allowed the prosecution to emphasize multiple instances of Bell‘s infidelity; abandonment of his children, wife, and 

girlfriend; domestic abuse; and failure to provide child support.‖  Bell argues that the Fourth Circuit improperly applied the deferential standard 
of §2254(d) to his Strickland claim because the totality of the mitigating evidence omitted in this case included evidence that was never reviewed 
by the state court because it was uncovered for the first time in the federal evidentiary hearing.  According to Bell, his claim should have been 
reviewed de novo because a claim can never be considered ―adjudicated on the merits‖ by the state court (as required by §2254(d)) when a federal 
court subsequently allows an evidentiary hearing where new evidence is adduced.  The Fourth Circuit‘s holding, Bell contends, inexplicably 
provides that a petitioner who presents new evidence to support a Brady claim will receive de novo review of the materiality issues while a 
petitioner who introduces new evidence in support of a Strickland claim will still find prejudice reviewed only for unreasonableness under §2254
(d).  Virginia responds that Bell‘s ―evidentiary hearing developed nothing that had not already been presented in fact or in kind to the Virginia 
Supreme Court.‖  

 
Jimenez v. Quarterman, 07-6984.  At issue is whether the Fifth Circuit should have issued a Certificate of Appealability (COA) on the 
question whether an out-of-time appeal obtained through state post-conviction proceedings constitutes ―direct review‖ under 28 
U.S.C. §2244(d)(1)(A) such that AEDPA‘s one-year statute of limitations for filing federal habeas petitions is restarted at the 

conclusion of such review.  After receiving a five-year deferred sentence in November 1991 pursuant to a plea agreement, Carlos Jimenez‘s 
deferred-adjudication probation was revoked in November 1995 and he was sentenced to 43 years in prison.  Jimenez‘s appeal was then 
dismissed by the Third Court of Appeals for want of jurisdiction in September 1996.  Although he did not directly appeal this decision to the 
Texas Court of Criminal Appeals, Jimenez did file a state habeas corpus application almost six years later arguing that he was denied the right to a 
meaningful appeal by his counsel‘s failure to notify him of his right to file a pro se brief.  In 2002, the Texas Court of Criminal Appeals granted 
him relief in the form of permission to file an out-of-time appeal.  Over the next several years, Jimenez litigated his appeal and a second state 
habeas application, but failed to obtain relief.  In July 2005, Jimenez filed a federal habeas petition.  Relying on Salinas v. Dretke, 354 F.3d 425 (5th 
Cir. 2004), the district court ruled that federal relief was barred by AEDPA‘s statute of limitations because Jimenez did not challenge his 
conviction within a year of it becoming final in October 1996.  The Fifth Circuit denied a COA, finding that reasonable jurists would not debate 
the correctness of the lower court‘s conclusion that Jimenez‘s petition was time-barred. 
 
Under §2244(d)(1)(A), the one-year statute of limitations on filing federal habeas petitions begins to run on, among other dates, ―the date on 
which the judgment became final by the conclusion of direct review or the expiration of the time for seeking such review.‖  In Salinas, the Fifth 
Circuit held that ―when a petitioner . . . acquires the right to file an ‗out-of-time‘ [petition for discretionary review], the relief tolls the AEDPA‘s 
statute of limitation . . . but it does not require a federal court to restart the running of AEDPA‘s limitations period altogether.‖  The district 
court in this case extended that holding to out-of-time appeals.  Jimenez argues that this holding conflicts with precedent from the Fourth and 
Tenth Circuits that the one-year period should be restarted at the conclusion of an out-of-time direct review if the defendant was denied his 
direct review through no fault of his own.  He further contends that restarting the limitations period in these rare instances would not hinder 
AEDPA‘s goals of furthering principles of comity, finality, and federalism, and would help avoid fundamental miscarriages of justice.  In 
response, the state asserts that the split among the circuits is extremely narrow, and that the holdings of the Fourth and Tenth Circuits do not 
have much support among the other circuits or adequately protect the purposes of AEDPA.   
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Waddington v. Sarausad, 07-772.  Under review is a Ninth Circuit decision granting habeas relief to a Washington prisoner based on 
its conclusion that the pattern accomplice-liability jury instructions given in Sarausad‘s trial—which mirror the statutory language on 
accomplice liability under state law—were ambiguous and created a reasonable likelihood that a jury would misapply state law.  

Cesar Sarausad was a member of gang that encountered another gang at a school yard, but left after police officers were heard nearby.  Sarausad 
soon returned to the school yard, driving the lead car and sitting next to a gang member (Ronquillo) armed with a gun.  Sarausad drove the car 
toward a group of students and watched as Ronquillo pulled out his gun and fired it at the students, killing one of them.  Sarausad was tried and 
convicted of second-degree murder and several lesser offenses.  During the trial, the jury was given an instruction on accomplice liability that 
mirrored the language set forth in Washington‘s accomplice liability statute, Wash. Rev. Code §9A.08.020(3).  Specifically, the instruction 
provided that ―[a] person is an accomplice in the commission of a crime if . . . he or she . . . aids or agrees to aid another person in planning or 
committing the crime.‖  The Washington Court of Appeals affirmed Sarausad‘s conviction on direct appeal, rejecting Sarausad‘s argument that 
the accomplice liability instructions confused the jury into thinking it could convict him if he was aiding ―a crime,‖ as opposed to ―the charged 
crime.‖  The Washington Supreme Court denied review.   
 
Shortly thereafter, the Washington Supreme Court issued a pair of opinions holding that (1) under §9A.08.020(3), an accomplice must have 
intended to assist the crime for which he is charged, and (2) only general knowledge of the crime is required, even if the charged crime is 
aggravated (i.e., an accomplice can be liable for assault with a deadly weapon even if he only intends to assist in the commission of assault 
simpliciter).  Sarausad responded by filing a personal restraint petition with the Washington Court of Appeals.  The court denied the petition, 
though it acknowledged that ―when we concluded in the direct appeal that ‗it was not necessary for the State to prove Sarausad knew Ronquillo 
had a gun, or know that there was a potential for gun play that day,‘ we erred.‖  The court concluded that the trial ―court properly instructed the 
jury as to the law of accomplice liability‖ and that the prosecutor‘s argument was properly premised on Sarausad knowingly facilitating the drive-
by shooting.  The prosecutor never argued that the jury ―should convict Sarausad even if it believed that he returned to [the school yard] for the 
purpose of facilitating nothing more than another shoving match or a fistfight.‖  The Washington Supreme Court denied Sarausad‘s motion for 
discretionary review.  Sarausad then filed a federal habeas petition, which the district court granted based on its conclusion that there was 
insufficient evidence to convict Sarausad, and that the accomplice liability jury instructions unconstitutionally relieved the state of its burden of 
proof.  A divided panel of the Ninth Circuit reversed the district court‘s ruling that the evidence was insufficient, but affirmed on the accomplice 
liability jury instructions.  479 F.3d 671.   
 
The Ninth Circuit found a due process violation based on its conclusion that the instructions were ambiguous, and that there was a reasonable 
likelihood a jury could misapply the instructions.  In reaching that conclusion, the court emphasized the Washington Court of Appeal‘s 
misreading of the accomplice liability statute on direct appeal, questions posed by the jury to judge reflecting its confusion, and arguments by the 
prosecutor that Sarausad was ―in for a dime, in for a dollar.‖  The two questions presented by the state are: (1) ―In reviewing a due process 
challenge to jury instructions brought under 28 U.S.C. §2254, must the federal courts accept the state court determi-nation that the instructions 
fully and correctly set out state law governing accomplice liability? (2) Where the accomplice liability instructions correctly set forth state law, is it 
an unreasonable application of clearly established federal law to conclude there was no reasonable likelihood that the jury misapplied the 
instructions so as to relieve the prosecution of the burden of proving all the elements of the crime?‖  The state argues that the Ninth Circuit 
could only find the jury instructions ambiguous ―by disregarding the state court determination that the judge had correctly instructed the jury by 
giving instructions approved by the Washington Supreme Court.‖  The state further argues that the Ninth Circuit erred because no holding of the 
Supreme Court requires a judge to issue a clarifying instruction when the instruction given to the jury correctly tracks state law. 

 
Chrones v. Pulido, 07-544. At issue is whether an erroneous instruction on one of two alternative theories of guilt constitutes 
structural error requiring reversal of a conviction under clearly established Supreme Court law, thus justifying habeas relief under 
the AEDPA.  Michael Pulido was convicted of first-degree murder for the robbery-killing of a convenience store clerk.  On appeal, 

Pulido claimed that the jury instructions on the murder count improperly allowed him to be convicted as an accomplice even if he had aided in 
the robbery only after the killing.  The California Supreme Court held any instructional error to be harmless because the jury, in also returning a 
special-circumstance verdict, had found Pulido to have aided the robbery ―during‖ the murder.  On federal habeas review, the district court 
found that a different special-circumstance instruction created an ambiguity that cast doubt on whether the jury had resolved the 
contemporaneity issue adversely to Pulido.  Specifically, that instruction allowed the jury to find either that the murder was committed ―while‖ 
Pulido was engaged in the robbery or, alternatively, that the murder was committed ―in order to carry out‖ the robbery.  The district court ruled 
that the state court‘s harmless-error finding was ―contrary to‖ and an ―unreasonable application‖ of ―clearly established‖ Supreme Court 
precedent, and therefore granted habeas corpus relief.  The Ninth Circuit affirmed.  487 F.3d 669. 
 
The Ninth Circuit relied on circuit precedent derived from Stromberg v. California, 238 U.S. 359 (1931), in reaching its conclusion that the California 
Supreme Court‘s finding of harmless error was contrary to federal law.  In Stromberg, the Court held that reversal is required if one of the multiple 
grounds for conviction is constitutionally invalid and a reviewing court cannot determine which ground the jury relied upon.  In its petition, 
California argues that Stromberg does not remain clearly established law in light of more recent precedent holding that an erroneous instruction on 
an element of a crime is not structural error, but is instead subject to harmless-error review. See Neder v. United States, 527 U.S. 1 (1999). California 
contends that the Ninth Circuit‘s approach creates an untenable distinction between jury instructions that present a legally erroneous alternative 
theory and instructional error that concerns an element of a crime. California also contends that the Ninth Circuit‘s structural-error rule conflicts 
with decisions of the First, Eighth, Tenth and Eleventh Circuits. Pulido argues in response that Stromberg supplies the applicable rule in his case, 
and that uncertainty concerning the grounds for his conviction would require reversal under either structural-error or harmless-error review. 
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