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“Whenever you find yourself on the side of the majority,

FALL 2008

it is time to pause and reflect.” Mark Twain

RECENT FEDERAL DECISIONS

ﬂ N ew Evidence Presented in the Federal
= Proceeding. Most courts have concluded that a
prisoner must satisfy the requirements of 28 U.S.C.
§ 2254(e)(2) in order to present new evidence in the federal
proceeding to rebut the statutory presumption of correctness
afforded state court factual findings under 28 U.S.C. § 2254(d)(2)
and (e)(1). See, e.g., Taylor v. Horn, 504 F.3d 416, 437 (3d Cir. 2007);
Kasi v. Angelone, 300 F.3d 487, 498 (4th Cir. 2002).

The Fifth Circuit, however, has held that the determination of
whether to consider new evidence submitted in the federal
proceeding in assessing
factual finding under 28 U.S.C. § 2254(d)(2) hinges on whether
the new evidence satisfies the exhaustion requirement. Lewis 0.
Qunarterman, 541 F.3d 280, 284-85 (5th Cir. 2008).

Petitioner sought to admit new evidence in the federal proceeding
to support his mental-retardation claim made pursuant to Azkins
v. Virginia, 536 U.S. 304 (2002) (execution of mentally-retarded
defendant constitutes cruel and unusual punishment). The district
court refused to consider the evidence because it was not
presented in the state court proceeding, citing 28 U.S.C. § 2254(d)
(2) (prohibiting relief unl
decision that was based on an unreasonable determination of the
facts n light of the evidence presented in the State conrt proceeding’ )
(emphasis added).

The Fifth Circuit, however,
evidence introduced for the first time in federal court in support
of a federal habeas application are more accurately analyzed under

the ,exhaust2am4 (rbubrimcdt ods
development under § 2254 (d) . * 7 The
satisfied, the court ruled, if the substance of the petitioner's claims
have been fairly presented to the state court. But the exhaustion

(Continued on pagg)
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“Clearly Established” Law
Revisited

The Ninth Circuit has joined ranks with the Second
and Tenth Circuits, Rodrignez v. Miller, 439 F.3d 68, 74
(2d Cir. 2006); House v. Hatch, 527 F.3d 1010 (10th
Cir. 2008) , i n hol di
established” | aw | i mi
a federal court may grant habeas relief only where the
Supreme Court has directly considered the same issue
in a manner favorable to the petitioner. Relying on
Wright v. Van Patten, 128 S.Ct. 743, 746 (2008) and
Carey v. Mustadin, 549 U.S. 70 (2006), the Ninth
Circuit stated that where no decision of the Supreme
Coagld d onaShiUueaieed &y @fdd g e g
“categorical answer"”
court, § 2254(d)(1) bars relief. Moses v. Payne, 2008 WL
4192031 (9th Cir. 2008).

Initially, the petitioner in Moses argued that the
admission of out-of-court statements by the murder
victim to an emergency room physician violated his
right to confrontation. In Crawford v. Washington, 541
U.S. 36 (2004), the Court held that the Confrontation
Clause gives criminal defendants the right to confront

Sw'étnes%eshwélo néa]ie ées[Fi onia(]: séaﬁr?eqts, u&legs c

the witness was unavailable to testify and the
defendant had a prior opportunity for cross
examination. Non-testimonial statements, on the
other hand, were held not to implicate the
gézfr;)ataticin I,(HCl?z}utse_. Alt}lOﬁg% Cffgw];or%) chI nﬁotm
precise definition of testimhonidl evidence, the
Court offered various formulations of the core class
of testimonial statements andf noted . that whatever
§ellsesthse.yerfen %overs? i ﬁg%ﬁbs at3 Sitintud to prior
£y

'tles%rgohy Qda prrelix%i hegrigg,ni)gf(ﬂet a gr!ané

jury, or a former trial, and to police interrogations.

(Continued on pagB)
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requirement is not satisfied if the petitioner presents waterial
additional evidentiary support to the federal court that was
not presented to the state court. Evidence is material if it
Sfundamentally alters, not merely supplements, the claim presented
in state court. Id. (quotation marks and citations omitted).
Thus, “if new evidence

(because it merely supplements the claim first presented in
state court), it may be

The Fifth Circuit concluded that because the new evidence
supplemented, as opposed to fundamentally altered, the
Atkins claim presented in state court, the exhaustion
requirement was met. The new evidence, therefore, could be
considered in the federal proceeding. Id at 284-85. See
Brian R. Means, Federal Habeas Manual, 8 3.42.27 (Thomson-

West) (2008).
ﬂ S uccessive § 2241 Petitions. Issues that
were, or could have been, decided in a prior
73 federal habeas action are barred by 28 U.S.C.
§ 2244(a) from presentment in a subsequent 28 U.S.C.
2241 petition brought by a petitioner detained pursuant to
p ght by a p P
a judgment of a federal court. Queen v. Miner, 530 F.3d 253
(3d Cir. 2008) (per curiam).

Petitioner, in detention pursuant to a judgment of a federal
court, filed a § 2241 habeas petition challenging a finding
that he was guilty of an institutional infraction. The petition
was denied. Later, petitioner filed a second § 2241 habeas
petition challenging the same incident. The district court
dismissed the successive § 2241 habeas petition on the
ground that the issues raised in that petition were, or could
have been, decided in the prior § 2241 petition. The Third
Circuit affirmed relying
circuit or district court judge shall be required to entertain
an application for a writ of habeas corpus to inquire into the
detention of a person pursuant to a judgment of a court of
the United States if it appears that the legality of such
detention has been determined by a judge or court of the
United States on a prior application for a writ of habeas
corpus, except as [pnt@sb;ised
also Antonelli v. Warden, U.S.P. Atlanta, 2008 WL 4225882
(11th Cir. 2008); Valona v. United States, 138 F.3d 693, 695
(7th Cir. 1998) (“8 2244
§ 2241 directed to the same issues concerning execution of a
S e nt e @baerv.)Upited States, 106 F.3d 472, 475 (2d
Cir. 1997) (dismissing jail credit claim brought in earlier
§ 2241 petition). See Brian R. Means, Federal Habeas Mannal,
§ 11.18.4 (Thomson-West) (2008).

ﬂ econd or Successive Petitions.
= Petitioger filed an application .seeking. to
= proceed with a second or successive petition
based on a change of opinion by an expert who testified for
the State at a sentencing hearing regarding some aspects of

q

_ . cough
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( lin) firstgbecausg thisgtegtipmenyeveuddjinyakdate ghe resylty

petitioner®™s ment al and ¢
The Eleventh Circuit denied the application, holding that
the application fel!]l “f a
for filing a successive petition under § 2244(b)(2)(B).
Beritiqes failedrtonshow ghag the fagual pegicatedior fhea

claim could not have been discovered previously through

record, evaluation of petitioner, and interviews with family
matters. But all of those sources, and any change they could
bring i n t he expert®s
petitioner at the time he filed his first habeas petition. In
addition, the application did not assert a constitutional etror,
just a change in the opinion of an expert witness. And
finally, the asserted change in opinion went to the existence
of mitigating circumstances, not to whether petitioner was
guilty of the underlying offense; the language in 8§ 2244(b)(2)
(B)(ii) refers only to the offense of conviction and does not
permit attacks on sentences. Iz re Schwab, 531 F.3d 1365,
1366-67 (11th Cir. 2008) (per curiam). See Brian R. Means,
Federal Habeas Manual, 88 11.33.2, 11.33.3, 11.33.5
(Thomson-West) (2008).

(0]

ﬂ ’ l eck Bar not a Rule of Evidence
N Exclusion. Plaintiff, a state prisonet,

= filed an action under 42 U.S.C. § 1983 against a
correctional officer alleging the use of excessive force after
pl aintiff failed to comp
orders. The correctional officer had directed plaintiff to
remove a sheet from his cell window. When plaintiff
refused, the officer entered the cell and a struggled ensued.
According to plaintiff, the officer punched him even after
Re Rvas £ thgp tad docBnd long\éthrésissﬁt%. PlAnkifOwMs!
ultimately found guilty in a prison disciplinary proceeding of
battery on a correctional officer.

In the 8 1983 proceeding, plaintiff sought to testify that the
officer punched him as soon as he entered the cell and that
B! aihntgiafeft 5 n SY b EE Gdefense.t Thea
district judge, citing Heck v. Humphrey, 512 U.S. 477 (1994),

refused to allow plaintiff to testify that the officer punched

of the prison disciplinary proceeding. Plaintiff was not
precluded, however, from pursuing his allegation that the
officer used excessive force following his battery on the
of ficer. The jury render

The Ninth Circuit reversed and remanded. The court held
that Heck is not an evidentiary doctrine and, therefore,
cannot bar evidence in a § 1983 claim for excessive force.
Thus, even if the district court were to determine that
plaintiff was barred from filing a § 1983 action relating to
any injuries stemming frd
entering the cell, pl ain

[
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the entire story—in other words, he may present evidence that bargaining position, by connecting the
and/or testimony that [the officet] initiated the physical knowing and voluntary nature of the defendant's
confrontation in thedSinguel b Mea RcMidh Gith th@a@orndy'Pchndube,Mdest . T 1 | 7
Thomas, 528 F.3d 685, 696 (9th Cir. 2008). See Brian R. Otherwise, if a purported failure to enhance the
Means, Federal Habeas Manunal, § 2.22.2 (Thomson-West) defendant's case were sufficient by itself to
(2008). overcome an appeal waiver, many ineffective

assistance claims would be cognizable despite the
guilty plea and notwithstanding the waiver.

ﬂ he Heck Doctrine: Excessive Force
- Claims. Pla1nt1ff, a fedfaral prisoner, filed The court, however, hel dl t
a § 1983 and Biens action against law

be read as raising the claim that counsel was ineffective in
advising petitioner to accept the plea agreement rather than
advising him to move to dismiss the indictment with
prejudice based on the alleged Speedy Trial Act violations.
Construed in this manner, the court held that the claim

. e survived the appeal wai vijer
counts of assaulting a federal officer and resisting arrest. advice [petitiones] received from his attorney, it connects
The Third Circuit held that the Heck doctrine did not bar ¥

plaintifis action. The ¢4qfynesffainpdnbhiin il de]

whether the officers used excessive force was not put before . .
134, 139 é2 Clr.o 200%). Seef Brlarn R. Meéng, iFeaS’ercf/ Iiﬂz%a@

the jury.” Pl aintiff"s gonpv i
assaulting officers, the]\&’é””é%%?{zgdhoalsé’né S,t)(ZO(SB)WouId ngt
inconsistent with a holding that the officers, during a lawful

grr\(:\/Stﬁ use(lij eﬁcfssévzv(?i;;ﬂl;:;ug lféoétc[e igr;;e%p%n%%;o 5}(1)12 ﬁ Merits Adjudication: State Standard
N ) ) Equivalent to Federal Standard. The

(3d Cir. 2008) (per curiam). See Brian R. Means, Federal L =1 . . )
Habeas Manual, § 2.22.2 (Thomson-West) (2008). ~ First Circuit addresspe
adjudication of petitionaer

was entitled to § 2254(d)(1) deference even though the state
%‘ Guilty Plea: Waiver of Rights. After court addressed the cl ai g

enforcement officers alleging they used excessive force in
the course of his arrest. A federal officer admitted striking
plaintiff but only to the extent necessary to protect his
firearm and subdue him. As a result of the circumstances of
the arrest, plaintiff was found guilty by a jury of three

'O"
-0
n

= pleading guilty, petitioner filed a habeas state law and precedent.

- petition alleging that his attorney was ineffective The First Circuit initialllly
for fal.hng to raise a Speedy Trial Act c.lalrn. Petl.no.ner the sufficiency of the evidence to convict him under a joint
recognized that a defendant who pleads guilty to a criminal | yenpyre theory. The state court rejected that claim based on
charge  may not subsequently challenge pre-plea | j series of state court precedents that, in turn, relied on a
constitutional violations in federal habeas corpus state case that had adopted the governing federal
proceedings but is generally limited to attacking the constitutional standard for sufficiency of the evidence
voluntary and intelligent nature of the plea itself. But | challenges. The First Circuit held that the state court had
petitioner argued t hat hie$ f extttivred gy "ssnswaredéd ec hlev

“produced his entry i nt o] tnth eherefole, étasuffirigney efetn evidénce rulin® was f
had been effective, the indictment would have been entitled to § 2254(d)(1) deference.
dismissed with prejudice, and therefore there would have
been no pl ea agreement .’ The court t hen turned t o t
petitioner®s sufficiency|of
guilt as a principal. The state court had reviewed that
particular claim solely in pursuance of its statutory duty to
guard against miscarriages of justice. The First Circuit
concluded that given the]| s
to grant relief under the miscarriage of justice provision, its

The Second Circuit rejected this argument stating:

Everything that occurs prior to a guilty plea or
entry into a plea agreement informs the
defendant's decision to accept or deny the

A ineffecti ) ‘ ' refusal to set aside the| v
agreement. AAn Inetiective assistance of counse that it actually decided the Jackson [sufficiency of the
claim survives the guilty plea or the appeal waiver evidence,] i ssue.” Conseqlue
only where the claim clonggerlinss “gehcq sa ¢\i quaSO[ th e
defendant] received from counsel .. . Thus, Lefiwich v. Maloney, 532 F.3d 20, 24 (1st Cir. 2008). See Brian
although challenging the attorney's role in shaping R. Means, Federal Habeas Manual, 8 3.32.4 (Thomson-West)
the defendant's bargaining position cannot avoid (2008).

the waiver, challenging the attorney's advice about
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quitable Tolling. Petitioner argued he
was entitled to equitable tolling because he
was not promptly inf
denial of his motion for postconviction relief.
To meet the one year time limit, petitioner had until January
18, 2007, to file his petition in federal court. The state court
deni ed petitioner™s mo t
November 8, 2006, and petitioner alleged that he was not
informed of the court?®"s
when he received notification from his attorney. Petitioner
submitted a letter dated October 30, 2006, from the clerk of
the state supreme court advising petitioner that the court
had not yet acted on his petition and would not act before
the court conferred on December 4, 2006.

% E

7=

The Tenth Circuit denied equitable relief on the ground that
petitioner failed to act diligently:

Although the misleading letter from the Kansas
Supreme Court“s <clerk
from checking the status of his case until early
December, he nevertheless received notice in
ample time. After receiving the letter from his
lawyer, he still had 50 days before the limitations
period expired. Even with limited access to a
prison law library, he could raise only issues
previously submitted in state court, so much of
the research would already have been done.

Coppage v. McKune, 534 F.3d 1279, 1282 (10th Cir. 2008).
See Brian R. Means, Federal Habeas Manual, § 9.16.47
(Thomson-West) (2008).

P

tatute of Limitations: “Properly Filed”
The Eleventh Circuit held that a motion for

&&= post-conviction relief denied as untimely by the
state trial court W §
therefore did not toll the AEDPA limitations period,

regardless of whether the state supreme court subsequently
considered the motion on its merits.

Petitioner filed a successive motion for post-conviction

relief in state court ba
in Crawford v. Washington, 541 U.S. 36 (2004) (discussing the

admissibility of out-of-court testimonial statements). The

state trial court denied the motion as untimely and the state

supreme court affirmed on the ground that Crawford did not

apply retroactively.

The question before the federal court was whether the state
moti on was “properly fi
tolling for AEDPA purposes. Petitioner argued that because
the state supreme court did not explicitly state the motion
was time-barred under state law, and because it relied
instead on a prior decision about the retroactive effect of

Crawford, the state supreme court must have decided his
claim on the merits. Petitioner suggested the plain-statement
oute mfe plocedorfl default should 4p@y toctiee LAEIDPA s
“properly filed” require
state supreme court — the last state court to render
judgment — did not say that the motion was untimely, the
osnate suprene coup st thagegenched tige mérie and, ayae
result, the motion was propetly filed.

deci sion wunti/l November 2
The Eleventh Circuit disagreed. First, the court held that the
plain-statement rule applied in the procedural default
cont ext does not apply
requirement. And second, the court ruled that even if the
state supreme court had
of the merits alone cannot alone convert a motion for post-
conviction relief that no one disputes is time-barred under
state law into a propetly filed motion for tolling purposes
under AEDPA.” The EIl even
both the state trial court and supreme court found

wR @1 idt ihoalveer "eSx cM&teid0 M j Nt |
moti on was not “properly
statutorily toll the limitations period. Gorby v. McNeil, 530
F.3d 1363, 1367-68 (11th Cir. 2008) (pet curiam). See Brian
R. Means, Federal Habeas Mannal, 8 9.16.23 (Thomson-
West) (2008).

- ustody: Extraterritorial Writ of
ﬁ Habeas Corpus Ad Testificandum.
L - Following his conviction in a Maryland federal
court, petitioner was transferred to Kentucky to
serve his sentence. Years later, petitioner filed a 28
US.C. § 2241 petition in the Maryland federal district
court. (In contrast to a 28 U.S.C. § 2255 petition, which
is filed with the original sentencing court, a § 2241
petition can only be filed in the district in which the
petitioner is confined.) The Maryland court issued a writ
of Imlgas corpfupad tespfieardimyordefing fheewdrder?
of the Kentucky prison to transfer petitioner to the
Maryland judicial district. The purpose was to allow
petitioner to give testimony concerning the subject
matter of the § 2241 petition. At the hearing, petitioner
was allowed to withdraw his § 2241 petition. The court
eadl soon atrhaen tSeudp rpeentei ta counretr*”
to give him time to file a different § 2241 petition in an
express attempt to create the requisite confinement for
purposes of the court obtaining jurisdiction over the
forthcoming § 2241 petition. Petitioner eventually filed
the § 2241 petition seeking a reduction in his sentence,
which the district court granted.

L S

=

>

e dhe Fowgth @igcuit tevired: &hf digtriet | courtehadt |
wrongly exercised jurisdiction over the § 2241 petition
because neither its issuance of the writ of habeas corpus
ad testificandum nor its order keeping petitioner in
Maryl and transmuted pet.

me

me

t
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The Ninth Circuit rejected petitioner“s argument trh
constituted grounds for habeas relief. The court ed
this issue, the state court did not ulligel2S aatadb)l y ap
The petitioner had also challenged the state courwhs"”

cumulative and because the non-cumulative portion of his proposed testimony was not sufficiently probative to outweigh its
likely prejudicial and confusing effects on the jury. The state court based its decision on Rule 702, a state evidentiary rule, which
admits expert testimony if it would assist the trier of fact to understand the evidence or a fact in issue.

The Ninth Circuit observed that the Supreme Court had not sguarely addressed the question of whether Rule 702, or an analogous
rule, infringes upon a weighty interest of the accused and is arbitrary or disproportionate to the purposes it is designed to serve.
The court found that Rule 702 is different in kind from the types of evidentiary rules that the Supreme Court had in prior cases
found unconstitutional:

The evidentiary rules in those cases, by their terms, required the trial court to exclude crucial evidence that had a critical
effect on the trial, with little or no rational justification. In general, the rules precluded a defendant from testifying,
excluded testimony from key percipient witnesses, or excluded the introduction of all evidence relating to a crucial defense.
In contrast, Rule 702 does not require a trial court to exclude evidence. Rather, it authorizes a court to admit expert
testimony “if it wildl assist the trier of fact uld
702 itself is constitutional would be consistent with Supreme Court precedent.

The Ninth Circuit went on to explain that because the petitioner could not successfully argue that Rule 702 by its terms infringed
his constitutional right to present a complete defense, his argument was best interpreted as challenging the trial court's exercise of
discretion to exclude expert testimony. But, the court stated, petitioner had not identified,

and we have not found, a Supreme Court case holding that such an exercise of discretion to exclude expert testimony
violated a criminal defendant's constitutional right to present relevant evidence. As noted above, the Supreme Court's cases

have focused only on whether an evidentiary rule, by its own terms, violated a defendant's right to present evidence.
Because the Supreme Court has not directly considered this issue, the state appellate court's determination that the trial court's
exercise of discretion to exclude expert testimony
be contrary to or an unreasonable application of cleatly established Supreme Court precedent.

(citing V'an Patten, 128 S.Ct. at 746-47; Musladin, 127 S.Ct. at 653-54, emphasis added.)

The Ninth Circuit declined to rely on one of its prior decisions, Perry v. Rushen, 713 F.2d 1447, 1450 (9th Cir. 1983), where the
court applied a balancing test to determine whenevad
evidentiary rule might violate a defendant " s r iagfathes
than a Supreme Court holding. The court was not persuaded by the fact Perry had applied the balancing test in the context of an
AEDPA case. The court explained that Perry was decided before the Supreme Court provided further clarification of the bounds
of an appell ate cMudnond BavdDPRAhasal gyasaesihcl ari fied
deci sion that »,Squarely addresses"” an i ssue or bgi22pde
(d)(1). Moses v. Payne, ___ F.3d ___, 2008 WL 4192031 (9th Cit. 2008).

t
|
|

JJ

permanently confined. Pool, 531 F.3d at 271-74. See Brian R.
Means, Federal Habeas Mannal, 8 1.18.23 (Thomson-West)
(2008)

the district into a permanent stay that effected a change in
custodian. The circuit court stated that notwithstanding the
issuance of a writ of habeas corpus ad testificandum, custody
remains in the original place of incarceration. United State v.
Poole, 531 F.3d 263, 271-74 (4th Cir. 2008); see also Miller v.
Hambrick, 905 F.2d 259, 262 (9th Cir. 1990); Rheuark v. Wade,
608 F.2d 304 (8th Cir. 1979); United States exc rel Quinn v.
Hunter, 162 F.2d 644 (7th Cir. 1947).

, Teague Non-retroactivity Rule;
/ﬂ Exhaustion. The Ninth Circuit held that
7@ the result in Cunningham v. California, 549 U.S. 270

The circuit court further held that it did not find the (2007) (hol ding t hat

extraordinary actions of the district court—sequestering
petitioner in Maryland for the sole purpose of solidifying its
own jurisdiction—a proper citcumvention of the immediate
custodian rule contemplated by statute and longstanding
precedent Petitioner™s

warden of the Kentucky prison in which petitioner was

sentencing law violates the Sixth Amendment because it
raises the statutory maximum based on facts found by a
judge, rather than a jury, in violation of Apprendi v. New Jersey,
530 U.S. 466 (2000)), was dictated by Blakely v. Washington,

myme d do@A2008). THe bSrtlre@Shdd thdl takeh @R
three Supreme Court decisions—Apprendi, Blakeky, and

e
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United States v. Booker, 543 U.S. 220 (2005—" f i r
established that a sentencing scheme in which the maximum
possible sentence is set based on facts found by a judge is

not consisten"t Wi_th t he $hétbOLArmenapl|nged1tr.é’j eth sy, t
Supreme Court®s Sixt h Ame . edidon €28 fuRkxhadst@® Wheckst  ChudhBanm
petitioner?®s conviction | hegade interx;enin%!cﬁ‘mllgc in FdQaMRy fhhe Laf e
conclusion that Cal i fornidde in% Gulldinfedlafy diffent 1gh€ M€ Mfire
unconstltutvlo.nal; Canningham did not add apythmg Slgmﬁ?ant recognized that prior to Teagne it had held habeas petitions
f deéermlrén}sg ﬂwhenC a sgaztg Fsgztugg 4 V;?}llag.s ;}5%881}“}1 unexhausted because of changes in federal law, citing Blair ».
mendment. barier v S, ' (9th Cir. 2008). California, 340 F.2d 741, 745 (9th Cir. 1965), and Davis ».
The State had argued that the Cwnningham decision Cﬂ/{imm’ 341 IZ'Zd 382’ ]?86 n.l“1 égtnh Clri lr9]6f>'eB?t’vthee
constituted a TudeeSpecifically,lite ] U rfcﬁl“emfle , atter: feagie .

iy . : . ; federal law that casts the legal issue in a fundamentally
position was that the existence of two dissents in Cunninghan: different | i h t i s a n o
demonstrated that not all reasonable jurist would have felt collateral revie nder any c%rc mstances. feoar dless” of
compelled to hold that i*gvr“ﬁﬁa“%} FenTEneing ° s

. . . o whether the petitioner has exhausted "his state court
violated the Sixth Amendment. The Ninth Circuit rejected remedies.” Where there is
this argument, explaining that while dissents to the decision expl ai ne d “the state cold
announcing a new rule are relevant to the new rule analysis, P . o .

. . . the issue when it was raised, and there is no reason to
their existence does not alone suffice to show the rule is require further exhausti d
new. Butler, 528 F.3d at 636 (citing Beard, 542 U.S. at 416 “ Wﬂ e a n q ti.tioner faise.:
n.5.) For one thing, t he COUT L, 8X P na'anecda’se dt'hsastene
always rest on the assertion that the precedents do not ‘s not oblisated h hi

. o gated to return to state court to exhaust his
suppo.rt the legal rule applied by.the .rna]onty. Thefy are remedies U n dBed, 528 HBa 4t 63%C BuSee
sometimes used to argue for a modification or overruling of |2 o " e "400 134 264, 266 (5th Cir. 2005) (requiring
exIstng precedent, or to express an ongoing disagreement petitioper to r,eexhaust his federal claims in light of an
wi t h an ent [dat636-37.iLikc@ise, ehé coutr & S1€. ivenine Supreme Coutt decision) &
continued, “di ssent s of tlen dﬁs%gree Wit h t he ma j

application of established legal principles to discrete factual
circumstances and do not suggest that the majority had

adopted a ,new rule” of C
dissent indicates that there are reasonable interpretations of
the constitutional rul e ¢
Id at 637. The court obse

Court has relied in part on dissents in earlier cases in
applying Teagne, the dissents in question have addressed
considerations pertinent to the Teague @ N a | Pused 588.
F.3d at 636-37.

The Ninth Circuit concluded that the dissents in Cunningham
were not of the variety which demonstrated that the majority
in that decision had est
meaning of the Teague doctrine (as was the case of the
dissenting opinions in Beard, 542 U.S. at 416). For example,
Justi ce Ken wenkdyaiBd nd doresd eha t
the case was wrongly decided, but instead maintained that
the Apprendil 1 Ne of cases was i
did not present an argument that Apprendi, Blakely, and
Booker can be interpreted to reach a result different from that
reached in Cunningham, it does not shed light on the Teagne
i nquiry.” Li kewi se, Just i
that Blakely could not be applied in Cunningbam to reach a
different result. Instead, Justice Alito argued, primarily, that
the majority misapprehended California law, not that the

n

ndtyate“s sentenci
constitutional. Butler, 528 F.3d at 63-38.

ng

Finally, the court held that the state court applied a rule
‘econtrary t.qg’
otnhset ISttug.ttl e0 ncag

when iEhirnposed the maximu

Xothe? than B Brior acc;nyictgo ,

' }érgvgd tola u?y tbeyondV\ﬁ Ny & sBnabld
remanded for an evidentiary hearing to determine whether
the error was harmless. See Brian R. Means, Federal/ Habeas

" Manual, §§ 3.35.10, 9.42.4 (Thomson-West) (2008).
Section 1983 Relief Where Habeas
Unavailable. The Supreme Court has not
L defpivgly mled « gy e whether ythe g favoralylg
termination requirement established in Heck ».
Humphrey, 512 U. S. 477 (1994)
42 QB.S.C. § 1983 claim if federal habeas corpus review is no
longer possible (such as would be the case where the
cplsiRtiff g o fonger in grogyzzhs @me e il higgcivil
action). See Mubhammad v. Close, 540 U.S. 749, 752 n.2 (2004).
Lower federal courts have split on the issue. As several
courts of appeals have recognized, the concurring and
dliggenting |opintony in gSpendy . kynyag B U.Sdlj (1998).n
reveal that five Justices hold the view that, where federal
habeas corpus is not available to address constitutional
wrongs, § 1983 must be. Five circuits have expressly

urt |
possible term based on facts,

fhat %ve%e M& adlInitteg Ir

scheme

c trol.li g
l aw}' o(I)'\Iaet'et:]1
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recogni zed this
to obtain habeas relief was not due to his own lack of
diligence. But four circuits have declined to depart from the
preclusion rule of Heck, notwithstanding the absence of an
available habeas remedy.

The Fourth Circuit has now weighed in and held that H e ¢ K
favorable termination rd
individual would be left without access to federal court if his
§1983 claim was barred.”
believe that a habeas ineligible former prisoner seeking
redress for denial of his most precious right—freedom—
should be | eft withoWimnra
Jobnson, 535 F.3d 262, 268 (4th Cir. 2008) (2-1 decision). See
Brian R. Means, Federal Habeas Mannal, § 2.17.0 (Thomson-
West) (2008).

econd and Successive Motions. The
(/% Ni nt h Circuit rejeq

S==> argument that, although she had filed a prior
§ 2255 motion, her present § 2255 motion was not second
or successive because she could not have discovered her
claim until after her first habeas motion had been denied.
The court held that merely because the prisoner did not
have the information to
first habeas motion was denied does not exempt her from
fulfilling the prerequisites for a second or successive
application that Congress has established by the plain
| anguage ©OnedStBesv. Lopedd B4 F.3d 1027,
1033 (9th Cir. 2008). See Brian R. Means, Federal Habeas
Mannal, 8 11.31.0 (Thomson-West) (2008).

Error Corum Nobis. Petitioner, a federal
ﬂ prisoner, filed a writ of error coram nobis
g = secking a modification to his sentence. The
government responded arguing that the petition was a
second or successive motion masquerading as a petition for
writ of error coram nobis.

The First Circuit agreed
district court that imposed the sentence, and substantively
within the scope of 8§ 2255 § 1, s a motion under 8 2255, no
matter what title the pri
analysis of the substance of the petition, the court held,
“l eaves no doubt but r egad
within the compassof 82255 . " The cour

[o]n its face, the petition is brought on behalf of a
federal prisoner still in custody and challenges his
sentence as unauthorized under the statutes of
conviction. This is a classic habeas corpus scenario,
squarely within the heartland carved out by Congress
in section 2255.

exceptiof

“the writ of error
ordinarily available only to a criminal defendant who is no
 onger i n c UnedStdvyEsodbue, 367G Bdt
532, 534 (5th Cir. 2004); Obado v. New Jersey, 328 F.3d 716,
718 (3d Cir. 2003); United States v. Torres, 282 F.3d 1241,
§245 (10th Cir. 2002)).

e does not appl.y . wher
The court recognized that there may be situations in which

T§12855 dogs @ pecury ghe firle dpecifically where e
remedy provided by 8 2255 is inadequate or ineffective. But,
the court ecnfickioa kelitfecah be tefmpdo

,The soort rdic@eth je clains fortthh @lditipng teasot thao 1
cor af

ccleada U agt ef'e doelr asl i Ncedf uf retc.

the configuration of section 2255 is such as to deny a

convicted defendant any opportumty for judicial
rectification. (Quot atii
t hat petltlo er had not

Petitioner"s alleged <cl a
both direct and coll ate
tmedafities,q if Ufn‘éYdeégﬁgfail would rhjves effares ran g
adequate an effective m
petitioner “neglected t o
in no way detracts from

Trenkler v. United States, 536 F.3d 85, 97-99 (1st Cir. 2008).
See Brian R. Means, Federal Habeas Manual, 8 1.21.4

STPORET Ve £ e
ﬂ Second and Successive Petitions;

Transfer Procedures. The Tenth Circuit

held that if a prisoner erroneously files his motion
for leave to file a second or successive petition in the district
court instead of the federal circuit court (or if the prisoner
improperly files a second or successive petition in the
district court without first having obtained authorization by
the federal circuit), the district court has the discretion to
transfer the motion to the circuit court, as opposed to
dismissing the motion or petition outright.

cl ai m unt i

The Tenth Circuit made clear that its previous statement in
Coleman v. United States, 106 F.3d 339, 341 (10th Cir. 1997)—
t@@tatl%'Str“'ACty MU [
successive claims to the circuit court—was not mtended as a
mandatory transfer rule as some courts had concluded.
Kehsre & trarpfer l_és SARProRriate if ity woy (C‘]I1

interests of jus actors district courts shoul conslder n
a I,deqlqhng gflgetherontf) t;:alnsfer an P‘?éuﬁ;] g]etd I‘?ué??sﬁvg
ﬁleg and in Fht pi propet forum, \x?hether the claims alleged
are likely to have merit, and whether the claims were filed in
good faith or if, on the other hand, it was clear at the time
of filing that the coul#
Cline, 531 F.3d 1249, 1252 (10th Cir. 2008). See Brian R.
Means, Federal Habeas Manual, § 11.52.3 (Thomson-West)
(2008).

bg in tlbe v
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econd and Successive Petitions; Rule
/ﬂ 59(e) Motions. The Sixth Circuit held that a
7@ Rule 59(e) motion to alter or amend the judgment is
not subject to the strict procedural requirements imposed on
second or successive habeas petitions. Howard v. United States,
533 F.3d 472, 476 (6th Cir. 2008). See Brian R. Means,
Federal Habeas Manual, § 11.45.3 (Thomson-West) (2008)

ffé defense counsel .requested petitioner undergo

=" a competency evaluation based on a concern that
petitioner®™s obsessions
communicate with counsel. A court-appointed doctor
concluded petitioner was not competent to stand trial.
Petitioner, however, disagreed and wanted to stand trial. The
question of whether petitioner was competent to stand trial
was put to a jury where defense counsel, suppressing
misgivings, argued petitioner was competent. The jury found
petitioner competent to stand trial. Later, he was convicted
by a different jury of the charged offense.

learly Established Law. Prior to trial,

On direct appeal, petitioner changed course and argued his
attorney provided ineffective assistance in accommodating
his desire to be found competent to stand trial. The state
appellate court rejected the claim, stating that petitioner

“failed to show that tri
foll owing his ethical obl
[to be found competent a

repeated his allegation of ineffective assistance of counsel in
his federal habeas petition.

The Tenth Circuit rejected the claim on the ground that
there was no clearly established federal law demonstrating
petitioner®s entitl ement

The Supreme Court has yet to consider a factual
scenario analogous or similar to that presented here.
I't has concluded “[t] he
trial of an individual
Indiana v. Edwards, 554 U.S. ----, 128 S.Ct. 2379, 2383,
--- L.Ed.2d ---- (2008). On the other hand, it has
approved of procedures similar to those employed
here. See Drope v. Missonrs, 420 U.S. 162, 172-73, 95
S.Ct. 896, 43 1.Ed.2d 103 (1975). The broad principle
proscribing the trial of mentally incompetent
individuals does not sufficiently inform the debate
here. A much more specific rule would be necessary
to upset the OCCA's decision.

Crawley v. Dinwiddie, 533 F.3d 1226, 1230-31 (10th Cir. 2008).
See Brian R. Means, Federal Habeas Manual, § 3.34.14
(Thomson-West) (2008).

q

Statute of Limitations; Finality When No
,/% . Direct Appeal . ’Ijaken.—‘Feder.al

= Prisoners. The Fifth Circuit has joined with
several of its sister circuits to hold that an unappealed federal
criminal judgment becomes final for purposes of 28 U.S.C.
§ 2255 when the time for filing a direct appeal expires. United
States v. Plascencia, 537 F.3d 385, 388 (5th Cir. 2008). See
Brian R. Means, Federal Habeas Manual, § 9.15.3 (Thomson-

West) (2008).
%&d . lallkgkden Elafmeof pﬁ)se.cllWoirial nhiscodduict $n
= his fourth state habeas petition. The state court
held that the claim was procedurally defaulted because
petitioner had failed to raise the claim in a prior
extraordinary motion for new trial. On federal habeas
revi ew, petitioner ar gueq
excuse the default because his attorney was ineffective for
not raising the prosecutorial misconduct claim in the
extraordinary motion for new trial.

rocedural Default: Cause. Petitioner

The Eleventh Circuit held that it was not required to address
whether petitioner had a right to counsel during the
extraordinary motion for new trial or whether counsel was
ineffective. Even if petitioner prevailed on those issues, he

alstcolunes®liulTd oondwhto wwd s ad

| pep@cutdrifl Miscbnuct @aldni i€l @is thind stdiei hdbeasc

N oceddifig,ontieh 8wk ant agproptiafe ifofuth Yo .ralse tHe €
claim. The court noted that petitioner did not have a right to
counsel in the third habeas proceeding so he was responsible
for whatever errors were made in failing to assert the claim
there.

al

| €5

t

tToh er eclauverft: expl ained that [t
counsel “ s all eged ineff ¢c
prosecutorial misconduct claim in the extraordinary motion
for new trial proceeding and the default of that claim.
Bohistioneion HB8ELURBt LPerm

w regeedingy gegeisd  thon @qiup gbgrweeg ot p alleged
ineffectiveness of counsel and the default imposed by the
state court in the fourth habeas proceeding. As the court
recogni zed, “wher e, afte
petitioner still had an opportunity to assert the claim in state
court,” the def aMidertHa/ 632 R3A

1184, 1193 (11th Cir. 2008); see also Interiano v. Dormire, 471

F.3d 854, 857 (8th Cir. 2006) (although counsel may have

been ineffective for not raising claim on direct appeal,

petitioner defaulted his claim by not raising it on direct
appeal and state collateral review and the latter default could
not be excused because petitioner had no constitutional right
to counsel on collateral review); Dellinger v. Bowen, 301 F.3d

758, 766-67, 767 n.10 (7th Cir. 2002) (petitioner failed to

establish cause for default of claim that appellate counsel

was ineffective for not raising claim that trial counsel was
ineffective; petitioner failed to raise ineffectiveness claim of
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either trial or appellate counsel in state habeas proceedings
and he had no constitutional right to counsel in those
proceedings). See Brian R. Means, Federal Habeas Manual,
§ 9.36.1 (Thomson-West) (2008).

£ S

7

tatute of Limitations: Amendment and
Relation Back. Petitioner, convicted of
capital murder, alleged in his original federal
petition that counsel failed to withdraw despite an actual
conflict of interest. At trial, the State presented evidence that
petitioner failed to meet discovery deadlines in a divorce
case, which had prompted a court order directing him to
respond. The State used this evidence to prove the
aggravating factor t hat

di srupt or nder he ex

hi t

D

According to petitioner, counsel should have withdrawn in
order to testify as to p
court ordered discovery in the divorce proceeding. Petitioner
later sought to amend his federal petition to assert a claim
that counsel labored under a second conflict of interest,
namely, that counsel was implicated in the same type of
domestic conflict as pet
being criminally prosecuted by the same authorities that
were prosecuting petitioner.

The Fourth Circuit held that the district court did not abuse
its discretion in concluding that the second conflict of
interest claim was untimely and did not relate back to the
first conflict of interest claim. The court explained that the
facts surrounding counsel
supported a separate conf
these new facts support the broad contention that
[petitioner| was deprived of conflict-free counsel, they arise
from an entirely separate factual circumstance and create a
new and di st i nGrdyr Bevlkeg 32NT.3d
220, 241 (4th Cir. 2008). See Brian R. Means, Federal Habeas
Manual, § 9.20.13 (Thomson-West) (2008).

ﬂ econd and Successive Motions;
= Motion to Amend Sentence. The
) Seventh Circuit hel d

amend his sentence did not constitute a § 2255 motion for
purposes of the second or successive motion rule.
Defendant had filed a2 motion to amend his sentence,
arguing that the district court made an error in the
calculation of his sentence. The district court denied the
motion as an impropetly filed § 2255 motion. The federal
court of appeals reverse
a mislabled motion under section 2255: it did not present a
claim for relief arising under section 2255(a) because it did
not present a constitutional claim against his conviction or
S e nt eustion v United States, 537 F.3d 716, 717 (7th
Cir. 2008) (per curiam). See Brian R. Means, Federal Habeas
Manual, § 11.45.3 (Thomson-West) (2008).

ﬂ learly Established Law: Sentencing.
= Thé state trial court imposed enhanc;d

consecutive sixty-year terms in part on aggravating
circumstances which included two prior convictions and the
fact petitioner was convicted of murdering multiple victims.
Later, when the two prior convictions were invalidated,
petitioner argued that his consecutive sixty-year sentence
was unconstitutional.

The state appellate court found that even though the trial
court relied on the two now-invalid convictions, the
enhanced sentences were proper. Under state law, when a
trjial court improperly applies one ageravating circumstance

he m rpag -p ggCO%Wmltte
but.6ther valid %ggravatlné circumstancés exist. % senltencef
esthin&erSent Ornay & eou}éhgl({ q{gge? I‘ELC %ultiple
murders qualified as an aggravating circumstance, and this
single . agoravating = circumstance justjfied the sentence
in'a;%gséd%%n eren s ptﬁ anter e’ mp |

d
r

t

On federal habeas review, petitioner argued that the state
appell ate court?®"s deci
unreasonable application of Upited Statesv. Tucker, 404 1.§
GBS Tt A BLA s T8 o 98 1
Townsend, the Court found a due process violation where the
sentencing court relied on materially false information about
a defendant " s criminal
decision. In Tucker, the Court overturned a sentence where
the sentencing court had considered two prior convictions
that later were invalidated.

tr

Townsend and Tucker stand for the general proposition that a
criminal defendant has the due process right to be sentenced
on the basis of accurate information. And where Tucker

h pskedr wehdther dnabeas "relief should extend to a sentence
based on “misinformation
the form of two previous invalid convictions, the question in
the present case was whether the relief should extend to a
sentence based on an entirely proper aggravating
circumstance. The state appellate court determined that the

i Cﬁnsegtutive sen'gnce? could, be lt)asted on the single
aggraavating QircufhFancEof muﬁi}gle muraers, NAukive OF
the two other invalid aggravators. No Supreme Court case
had held that this state rule violates Tucker or Townsend in
these circumstances. Ben-Yisrayl v. Buss, 540 F.3d 542, 554-55
(7th Cir. 2008).

, hol di t hat the moti on

ng
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"s domestic oubl es reve
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Matking Your Case, The Art of Persuading Judges

By Antonin Scalia

Associate Supreme Conrt Justice Antonin Scalia and
Bryan G. Garner (The Elements of Legal Style and
The Winning Brief) team up to address the age-old
guestion, OHow do
to decide cases in
this collaborative effort is a 245-page book_full of practical advice on how
1o most effectively present your case. Some excerpts from the book _follow.

e flfte cit9 vree caadmynoechadt eeds

BOOKS
and Bryan G. Garner
i mportant, “it provides bot
guestions that have arisen |

t pheart s uyaodue
f thisv jour of oybpur prdsegtation, cemimit gonrt wr@dsdto T h
memory."” (But do not read

opening should usually consist of, or at least contain, a brief

outline of the subjects yo
Writing the Brief. The importance of valuing clarity above all illusion, however, that you will actually get to address each of
other elements of style is stressed. Clarity not only ensures you these subjects.
will be understood, but it also makes it harder for your
opponent to mischaracterize your arguments. For the most part, avoid attempts at humor. Any possible
benefit is simply not worth
The importance of signposting your argument is also display restrained appreciation for any attempt at humor by the
emphasized. Within each captioned section, paragraph breaks court.” )
map out the course of your argument. The first sentences of _
paragraphs “are as importamievgs >PPFttiPEMeEd aNeSMerd m dh eda
guiding your readers through your bricf—telling them what Y Ou of fend the court®s dig
next thought is about to beCodiCslcudsese(das mheisewWbhhrhgt hp
should be used anytime you are moving to a new subpointand ~and “invite suspicion that
want to signal a change in topic. come.” “At the very |least,
your ensuing discussion, waiting eagerly for that to be done
Also underscored is the importance of using guiding words, Wi t h and for the question t
both between and within paragraphs, to help the reader follow
the progression of thoughtl.t HxSanipmpeosr tiamd| i de knmor Pwm
“however,” “although,” “onjtY#@e.0%t hle@r hiamst an c«en o nSedt Mheet|
and “to prove the point.” dfelyedemonsyaty to doleagugs thgweapngssoyguecsse. t u
reader“s head, so to speak,” Liomkt Hdredijrugddtei i ryad B hwand tn
to look.” They should be ustedpra®fuensdsainanal., “Niok mhamappner
best guiding words ate monosyllabic conjunctions: and, but, question. If the judge continues to press the same point
nor, so and yet.” It is a noteitsmolingyonsbestefforntgagspet the guastion, ¢othee 2
note, that monosyllabic conjunctions should not start a up with “a polite, nonal i en
sentence. example, you might say, “Ya
your objection with anything other than what I have already
And your writing should be interesting, so long as it is not at said.” Somet i mes a judge ma
the expense of clarity and brevity. Three simple ways ate to one area that it jeopardizes the time remaining for you to
suggested to add interest. First, enliven your word choices. reach an important but yet-to-beaddr essed ar g
“[Alsk yourself whether théwéts tdaymoPrel tbPbyVfulowagge
Second, mix up your sentené&@ampipepg] Yy&uUd Magadtnsayfal |WI |
monotonous subject-verb-object rut—e s peci al |y Whka to“dugme now to . .
same subject, sentence af t emmoyareonimpetirneg.e.  And finally,
sentence | engt h. “[ Al n occasional arresting short sen:
deliver real punch (“This wad Hewarg ofpreitcd cangessign. (wasepsipns shguld be

Making the Argument. A significant portion of the book is
directed toward the importance of oral argument and knowing
your objectives. While the authors opine that oral argument
rarely changes awellpr epar ed judge™s
undecided at oral argument and oral argument makes the
difference. Oral argument can put things in perspective in
allowing you to focus on your strongest argument, regardless
of its placement in the brief. And oral argument can provide
information that the brief cannot contain, such as matters
raised in an opponent “s

made only after careful deliberation; oral argument is not the
pl ace. A judge may seek a c
should not cooperate in youl

m Makidg Your Qafe: { et of Petvyiaging Judggsdisgagailalile from
Thomson-West for $29.95. See www.west.thomson.com/
productdetail /146377 /40646555 / productdetail.aspx.

My thanks to Justice Antonin Scalia and Bryan Garner for their
permission to reprint these excerpts from Making Your Case:
r elpeldy of Pysnadingdnflges.  Fur t her and at
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UNITED STATES SUPREME COURT
GRANTS OF CERTIORARI

Knowles v. Mirzayance, 07-1315. At issue is whether the Ninth Circuit exceeded its authority under 28 U.S.C. §2254(d)
when—without even considering whether the state<c OU T t adj udi cati on of the c
e st abl i sh edtgrnedhddasaclief oh the Wrdund that trial counsel was ineffective in advising respondent to
withdraw his not-guilty-by-reason-of-insanity plea after the jury found him guilty of first-degree murder. Alexandre
Mirzayance fatally stabbed and shot his cousin. He was charged with first-degree murder and entered pleas of not guilty and not guilty
by reason of insanity (NGI). In the first stage of the trial, the jury found Mirzayance guilty of first-degree murder, meaning the jury
concluded the murder was “willful, premeditated, edngwih
the sanity phase of the trial would be futile: the jury would have found Mirzayance guilty of second-degree, not first-degree, murder if
it believed his arguments that he lacked full faculties; plus, his parents—who were to be the key witnesses—suddenly announced that
they would not testify. Mirzayance therefore withdrew his NGI plea and was sentenced to the statutorily-mandated term of 29 years to
life. In state habeas corpus proceedings, Mirzayance claimed his counsel rendered ineffective assistance under Stickland v. Washington,
499 U.S. 668 (1984). The California Court of Appeals rejected the claim, and the California Supreme Court denied it without
comment. On federal habeas, the district court denied relief, but the Ninth Circuit remanded the case with instructions that an

evidentiary hearing be held. The district court sdecBidghcC
final” and that he “made a rational choice to fop@mt
statement to him on the way to court that mor ni n gbisedbnh
its conclusion that the Ninth Circuit®“s remand or @eddn
di fferent grounds, namel vy, t hat “,reasonably eff etdtithe V
district court*"s factual finding that the par e nttwsuldhaeef
found Mirzayance insane. The court  dSirfandalant was ansesoRablsunday h

§2254(d) . The Supreme Court granted Knowl es" petiti
further consideration in light of its recent decisions in Carey v. Musladin, 127 S. Ct. 649 (20006), and Schriro v. Landrigan, 127 S. Ct. 1933
(2007). On remand, the Ninth Circuit reinstated its original decision.

In Musladin, t he Court held that the Ninth Circuit erred in
were violated when spectators wore buttons depicting the murder victim. The Court held that AEDPA batred relief because, although
the Court had addressed whether certain actions by the state—such as shackling the defendant or having state troopers in the front
row—might violate the Due Process Clause, it had never addressed whether conduct by a non-state actor could do so. In Landrigan,
the Court also reversed the grant of habeas relief, emphasizing that it had never specifically addressed whether counsel was ineffective
under S#ickland for failing to investigate mitigating evidence when the defendant instructed counsel not to do so. The Ninth Circuit

here concluded that neither Musladin not Landrignc hanged i ts conclusi on. The cour |
has specifically addressed a counsel s failure MHNeoordiagdov
the court, Sticklandwa s cl early established | aw, &kl “r[erqg]ueiarseodn athd
assert the only defense availabl e, especially gi v gt
di sregarded the Supreme Cour tMuhdn in€é aid* woorud edr , h afvoer ptrhd
Circuit"s new extension of the | aw deeming couns enlthaiitn
»mi ght*“ succeed or is the ,only availabl e def en sSubleudnder
Strickland because it imposes [the| rule that whenever a lawyer can obtain expert opinions finding insanity, he must avays go forward
with an insanity phase, regardless of his prof egssbagra

that the Ninth Circuit failed to review the state court adjudication for reasonableness, as required by §2254(d), and that the state court
ruling was surely not unreasonable. Finally, the state argues that the Ninth Circuit substituted its own factual findings for those of the
district court, in violation of AEDPA and the Federal Rules of Civil Procedure. Mirzayance responds that St r i awo-préngitetd
of reasonableness and prejudice is the appropriate test for ineffective counsel claims, and that he satisfies both tests.

Cone v. Bell, 07-1114. At issue is whether the Sixth Circuit erred when it held that petitioner procedurally defaulted his
Brady v. Maryland claim because the Tennessee state courts refused to consider that claim on the ground that it had been

individuals. In 1982, a Tennessee jury convicted him of capital murder and sentenced him to death. His principal
defense— to both the capital murder charge and the death sentence—was that his actions were the product of post-traumatic stress
di sorder and a drug addiction. After the concl useamln
di scovered what he believed was excul patory evi den aee
showed no signs of drug abuse). Cone therefore amended his state post-conviction application to raise a detailed Brady claim. The
state trial court denied the claim on the (appatently mistaken) ground that Cone had previously raised the claim and it had been denied.
The Tennessee Coutt of Appeals affirmed. On federal habeas review, the district court held that Cone had waived his Brady claim.

previously determined” in the state system. Pe¢

e

gr

A N
I'ye€

bEC
e f
Th




FEDERAL HABEAS MANUAL NOTE PAGE 12

The Sixth Circuit affirmed that ruling on a Bfldchih enrte n
“independent and adequate state ground” t hat his cl a
alternative, that it is “satisfied Bdymateheadolumdmhmtes
ot her grounds, but the Supreme Court rever Sm@hklaim had Bden
procedurally defaulted because the state courts held they had been previously determined. 492 F.3d 743.

The Sixth Circuit held that the state c “ “hol di
considering the c¢l ai ms.” And again, the t  hleolsdhat i
this evidenc woul d not have overcome the overwhel min
persuasive testimony that Cone was not wunder t h ealcdutiahd
Court of Appeals mistakenly asserted that the cl| aindilst,
as a consequence, “no court, state or federal, h adsnial afs
reheating en bane. Cone"s petition argues that the Sixth Circu
claim is procedurally defaulted when an inmate fails to present it to the state courts, not when he presents it twice to a state court
system. Thus, even assuming the state courts were correct that the Budyc | ai m had been “ pr epwsithodss |
to federal habeas review; it does not cl ose it . "dthesen
courts® assertion of a procedur-2l obawhetf@hdr nat et atdéah f
default binds a federal court. Finally, Cone argues that his Brady claims were propetly presented to the state courts and are meritorious.
Tennessee"s brief in opposition argues that the n8iddedénh

-~ wn

e
e
e
e

the merits that the evidence was not material for Badyp ur pos e s . Cone responds that the

dicta, and that if the Court disagrees it should review the merits issue as well.

Harbison v. Bell, 07-8521. The principal issue is whether 18 U.S.C. §3599—which provides federal funding for counsel for
i ndigent defendants in 82254 and 82255 habeas pr
bmay be avail abdplittostat fiencrdwdd ae puBuindicleniency under state law. Also at issue
is whether a certificate of appealability is required to appeal an order denying a request for federally funded counsel under
§3599. In 1983, Edward Jerome Harbison bludgeoned Edith Russell to death when she surprised him burglarizing her house. A
Tennessee jury convicted him of first-degree murder, second-degree burglary, and grand larceny, and sentenced him to death. The
state courts denied him relief on direct and collateral review. In February 1997, Harbison successfully sought a stay of execution and
appointment of counsel to represent him pursuant to the statute now codified as §3599. Through counsel (the Federal Defenders
Service of East Tennessee, Inc.), he unsuccessfully sought federal habeas relief. The Tennessee Supreme Court then set an execution
date and appointed the state Office of Post-Conviction Defender to represent Harbison in any final post-conviction proceedings. The
court clarified, however, that the Post:Convi ct i on Defender“s representati onved
the federal district court to expand the appoint-ment of counsel and permit Federal Defenders Service to represent him in state
clemency proceedings. The district court deni ed ¢&dre
Appealability (COA). The Sixth Circuit affirmed on the COA papers. 503 F.3d 566. The coutt relied on circuit precedent which had
rejected an inmate"s request that his federal l vy sefthadaudte
held that “[t]he two representations shall not  rrhment will
be responsi ble for federal proceedings.”’

Har bi son argues that the plain | anguage of 83599 “eahut
sentenced inmates in proceedings for executive <cl| eme
appointed to represent death-s e nt enced prisoners in 82254 habeas pr alage ¢
for executive or other clemency as may be avail ablegit
directed him to file a COA. In his view, denial of counsel is appealable as of right because the COA provision of AEDPA, 28 U.S.C.
§2253, only pertains to “an application for habEmdsselne
its brief in opposition, agrees with Harbison"s eoOThst
United States, which filed an amicus brief at the invitation of the Coutt, argues that §3599 does #o# authorize federally funded counsel
for state clemency proceedings. The United States ert (
funding of state proceedings even though the pr oV ifegefalo
court ."” “On petitioner®s reading, an inmate who yifunddo
counsel who can promptly return to state court on t
preseswtved” t hough the “federal habeas statutes . . eto
“proceedings for executive or other clemency,” t heappyn
only to a subset of cases.”’ Finally, the UnitedesBGbat
final order in a habeas corpus proceeding.”

Summary provided by Dan Schweitzer, Supreme Court Counsel, National Association of Attorneys General, Washington, D.C.
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